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PLEADINGS AND DOCUMENTARY EVIDENCE 


1 [ Received June 6, 1954, FCC] 

WKLO and WKLO-TV j 

Henry Clay Hotel - Louisville 2, Kyj. 

American Broadcasting Company 

BASIC NETWORK July 2, 1954 

! 

Federal Communications Commission, 

New Postoffice Building, 

Washington 25, D. C. 

PETITION 

Mid-America Broadcasting Corporation, licensee of WKLO and 

permitee of WKLO-TV, respectfully petition the Commission to change 

! 

its rules in order to grant to WKLO-TV a construction permit on Channel 
13, replacing Channel 21, now assigned to WKLO-TV. 

The facts upon which this petition is based are as follows: 

Petitioner was an applicant for Channel 13 in 1948, prior to the 

i 

i 

freeze. The Table of Assignments in the Sixth Report allocated to Louis¬ 
ville only two VHF channels, which were already in operation. Failing 
to receive the VHF channel, petitioner amended its application and asked 

for Channel 21. This was granted and the station operated for six months 

i 

on Channel 21, and at its request was granted a temporary suspension in 

April, 1954, it having been demonstrated that it was economically impos- 

| 

sible to operate the UHF station in competition with thte two existing VHF 
stations. Failure of the American Broadcasting Company network to make 
a basic affiliation agreement played its part. 

i 

.As to the Table of Assignments, Rule 3. 606, we call attention to the 
fact that Louisville, Kentucky, is the 25th metropolitan area in size in the 
United States. Indianapolis is 27th in size. Notwithstanding this, only 

_ i 

two VHF channels were allocated to Louisville while three VHF channels 

i 

were allocated to Indianapolis, and in effect a fourth facility was allocated 

i 

to Indianapolis in that Channel 4, presumably allocated to Bloomington, 
Indiana, was permitted to locate its transmitter within 32 miles of 




Indianapollp^and does in fact serve Indianapolis. The metropolitan area 

' of Indianapolis, according to the 1950 U. S. Census, was 551,777 and 
«* 

that of ^puisville 576,900. Further, at the time of these assignments 
Louisville was rapidly expanding due to the location of many new indus- 

• i 

* tries and*the population of the Louisville metropolitan a^a, according to 

a survey of July 1, 1953, was 625,395. This allocation seems to be un¬ 
fair discrimination against Louisville. 

^ 2 In further* consideration of this Table of Assignments, we respect- 

fully call your attention to the fact that the State of Kentucky received 
fewer VHF allocations in proportion to its population than any other South¬ 


ern State/ Hei*e are the figures: 



Stat^* 

* • 

1950 Census 

Number of VHF Channels 

• 

KENTUCKY 

• 

2,944,806 

4 1 

» ♦ 

Alabama * 

3,061, 74*3 

8 1 

•« 

• 

Arkansas 

1,909,511 

9 

Florida* f 

2,771,305 

19 t 


* Georgia 

3,444,578 

14 1 


Louisiana * 

2,683,516. 



Mississippi 

2,178,914. 


w <0 

North -Carolina 

4,061,929j 

12 i 

1 

* South Carolina 

2,117,027* 

7 | 

* 

Tennessee 

# 

0 

3,291,718 

14 8 


Vihgiaia 

3,318,680 

9 I 


The discrepancy in these figures speaks for itself. 

* While Louisville’s application for Channel 13 was rejected, Channel 

13 was allocated to Bowling Green, Kentucky, a city of 18,000 population, 

and to Indianapolis, Indiana, which already receives service from three 
♦ 

other stations. While Channel 13 has oeen allocated to Indianapolis it has 

I 

t » not yet been granted. There has not been sufficient interest in a TV sta¬ 
tion in Bowling Green for anyone to apply for a CP on Channel 13. We 
respectfully petition, therefore* that the Table of Assignments be changed 
and thaf Channel 13 be eliminated from Bowling Green, and another UHF 
channel allocated to Bowling Green in addition to the present UHF channel 





already allocated, thus eliminating another mixed market, and that Chan¬ 
nel 13 be eliminated from Indianapolis and assigned to WKLO in Louisville. 
If this is done no further change in rules will be necessary. 

I 

If, however, the Commission decides to grant Channel 13 to Louis¬ 
ville and also allow Channel 13 to remain in Indianapolis, it may be ac¬ 
complished in one of three ways: It can be accomplished by granting both 
Channel 13 stations a permit to operate with less than full power, using 

non-directional antenna, thus eliminating any serious interference. This 

1 

calls for a change in Rule 3. 610. 

I 

Should the Commission be averse to the granting of Channel 13 to 
both Louisville and Indianapolis on a non-directional basis, we then re- 

i 

quest that the grant be on the basis of directional antenna for both stations, 
which would render full service to the metropolitan areas of both cities. 

i 

This, of course, involves a change in Rule 3. 685-E. 

The third alternative is to grant Channel 13 to Louisville on a direc¬ 
tional basis with the transmitter to be located at the present WKLO-TV 
transmitter site, which can well cover the metropolitan area of Louisville 


a non-directional 
readily be placed at 


to the following 


and protect in the direction of Indianapolis, and grant 
Channel 13 to Indianapolis which transmitter site can 
least 15 miles North of Indianapolis and still cover the Indianapolis met¬ 
ropolitan area. 

We respectfully call the Commission’s attention 
language, Section 66 in the Sixth Report and Order adbpted April 11, 1952: 

” Primary consideration was given to the fact that the VHF 
can effectively cover large areas, and VHF was used wherever possible 

i 

in larger cities since such cities have broad areas of common interest. 

i 

To achieve the benefits of VHF the 12 VHF channels were distributed as 
■» 

broadly as possible. However, conflicting interests had to be adjusted. 
Thus, the Commission concluded that in order to achieve an equitable 
distribution of facilities, metropolitan centers with their large aggrega¬ 
tions of people should be assigned more VHF channels than communities 
comprising fewer people. M 

Surely this was not the yardstick applied as between Indianapolis 


* 









/ 


4 


* 


* 






v ♦ 



« 


4 






» 



4 


and Louisville. 

The reasoning behind the Commission’s Rule 3.685-E, dealing with 
directional an/erinas, is set forth in Section 215 of the Sixth Report and 
'Order, in tfhich the Commission said: 

n If directional antennas are used, there is much less flexi¬ 
bility in choosing antenna sites, thus increasing the possibility of conflict 
with air navigation requirements. Moreover, directional antennas will 
have to be located away from cities with the result that problems of shad¬ 
ows and multi-path distortion in rendering service to cities will be much 
* 

greater than where the antenna is located in the city itself - in most in¬ 
stances antennas can be located in the city itself where no directional 

t 

antenna is required. ” 

Present facts do not bear out this reasoning, as the great majority 
of antennas are located well outside of the cities, and the tendency toward 
such moves is growing. This further language was used in this connection, 
Section 218 of the Sixjth Report and Order: 

”On the basis of the testimony and the comments outlined 
above it appears that the record clearly supports the use of directional 
antennas where such use would result in improved coverage by a station 

whose assignment was not based upon the use of a directional antenna. 

. > 

But, with regard to the use of directional antennas for decreasing mileage 
» 

spacing to permit assignment o^ additional channels in the Table of Assign¬ 
ments therq were mixed opinions . ” (underscoring ours) 

This indicates very clearly there was no unanimity of opinion on the 
subject of directional antennas. 


» • f 

We respectfully represent that the prime consideration in this situa 
tion is the matter of service to the residents of this area, and that under 
the present state of allocation and assignment, Louisville does not have 
and can never have a full and free choice of programs; it will be limited 
to the services offered by two stations. The citizens of Louisville and 
environs will not receive full TV service unless a third VHF channel with 
basic network affiliation is assigned to Louisville. 

We are sure that the Commission does not take the position that the 






present rules are ’’Sacred Cows” which cannot be touched, and certainly 
with reference to directional antennas the Commission!itself so indicated 
when it said, in Section 215 of the Sixth Report and Order: 

” If the future available data indicate that the performance of 

directional transmitting antennas can be properly predicted, particularly 

i 

in areas where reflections occur, their use of interference protection can 
be given further consideration. ” 

To sum up, we are asking the Commission to correct a situation 

i 

which we believe is an injustice to the people of Louisville and grant to 

Mid-America Broadcasting Corporation the right to serve Louisville by 

replacing Channel 21 with Channel 13. 

MID-AMERICA BROADCASTING 

CORPORATION 

By /s/ Milton S. Trost, 

MST :mb V ice- Pr esid eht 

i 


15 [ Received Aug. 5, 1954, FCC] 

In the Matter of 

Amendment of Sections 3. 606, 
3.610, 3.685-E 


) 


REPLY TO OPPOSITIONS 
TO PETITION 

I 

1. By a petition dated July 2, 1954, Mid-Ameriqa Broadcasting 
Corporation, licensee of Station WKLO and permittee of Station WKLO-TV, 
both in Louisville, Kentucky, requested changes in the Commission’s 

i 

Rules and Regulations which would make VHF Channel 13 available in 
Louisville. Petitioner in effect specified four alternative methods by 
which this result could be accomplished. These alternative methods are 
as follows: ! 

i 

i 

(1) Amendment of Section 3. 606 of the Rules to assign Chan¬ 
nel 13 to Louisville, Kentucky, and to delete Channel 1|3 from Indianapolis, 

i 

Indiana and Bowling Green, Kentucky. 





(2) Amendment of Section 3. 606 to assign Channel 13 to 

Louisville witJ^put deleting the channel anywhere else, and amendment of 

Section 3/610 to limit the power to be employed by Louisville and Indian- 
* . . * 

apolis on Channel 13 so as to make feasible co-channel operation in the 

♦ 

two cities. 

(3) The same amendment to Section 3. 606 as specified in 
paragraph (2$ above, and amendment to Section 3. 685-E to provide for 
the use of directional antennas for the stations on Channel 13 at Louisville 

• i 

and Indianapolis. * 

t 

(4) The same amendment to Section 3. 606 as specified in 
paragraph (2) above, and an amendment to Section 3. 685-E to provide 

16 for a dirl^tipnal operation in Lou isville only, with the sites of the sta- 

i 

tions in both Louisville and Indianapolis to be so placed as to make this 

i 

possible^ 

2. Oppositions to the Mid-America petition have been filed by 
WIBC^TAc. and Crosley Broadcasting Corporation, both of which are 
applicants for a construction permit for a television station on Channel 
13 at Indianapolis. 

3. The Oppositions take petitioner to task for the informal nature 
of its petition, and for petitioner’s failure to file elaborate engineering 
studies and data in support of the rule changes suggested. Petitioner 
freely admits the informality of its pleading. Petitioner is in the unfor¬ 
tunate situation of having invested its money and effort in a UHF station 

in competition, with two VHF stations, and having been forced to suspend 
* 

operations because of the disastrous effect of such competition. Petitioner 
having trustingly relied upon the Commission’s well-intentioned but woe¬ 
fully erroneous assumption that intermixture of UHF and VHF of the char¬ 
acter attempted in Louisville is commercially feasible, has come back to 
the Commission with several suggestions as to how to rectify the situation 
in Louisville. Petitioner does not feel justified in making the substantial 
additional investment in engineering studies until the Commission indicates 
whether one or more of petitioner’s alternatives will receive serious 
. Commission consideration. 


7 


4. Mid-America believes firmly that it is the Commissions urgent 

i 

duty to bend its best efforts toward remedying the plight of UHF. We ap¬ 
preciate the fact that the Commission cannot and should not guarantee 
the financial stability of all of its licensees. But the recent testimony on 
the whole UHF problem before the Potter Subcommittee makes crystal 

i 

17 clear that the UHF problem is not one of individual licensee efficiency. 

The Commission, by placing television assignments in two separate bands 
of frequencies, and by intermixing the assignments in the same localities, 
made the present decay of‘UHF inevitable. 

5. We do not wish to appear critical of the Commission for making 
human errors of judgment on an a priori basis (any more than we are 
critical of ourselves for trusting the Commission’s predictions and taking 

i 

our chances on UHF in Louisville). We do say that tho Commission has 
created the situation which exists in UHF today. And ^e submit that it is 
incumbent upon the Commission to utilize its highly competent staff and 
the immense engineering resources available to it through the industry 
to solve the problems it has created. Only in this manner can it; dis¬ 
charge its statutory duty to provide an efficient use of the radio spectrum 
in the public interest. Communications Act, Sections 1,303 (c), (g). 

i 

6. Mid-America’s petition represents a start toward solving the 
intermixture problem in one community. Mid-America is frank to say 
that it does not know which of the alternatives it has suggested is the best. 

i 

! 

Petitioner does believe that Louisville obviously has inadequate VHF serv- 

i 

ice as compared to that received by Indianapolis, and that any of the 

i 

alternatives here suggested would reduce the inequality. In the event 
that the Commission undertakes rule-making proceedings upon one or 

i 

more of the suggested alternatives, petitioner will appear and present 

i 

evidence thereon. * But it is respectfully urged that the first step is for 
the Commission to recognize the disastrous effects of its past policies, 


* Such evidence would include not only engineering data, but evidence 
as to the respective size and importance of Indianapoli$ and Louisville 
and the surrounding metropolitan areas. 







» 


» ^ and to determine whigh of the allocation principles that have placed UHF 

A* in its present straits may now appropriately be reconsidered. 

18 . ' CONCLUSION 


, * It is respectfully submitted that the petition heretofore filed should 

, be granted. 

MID-AMERICA BROADCASTING 
4 CORPORATION, 

. ’ * I 

, » By Haley, Doty & Wollenberg 

« 1 

* l /s/ Andrew G. Haley 

/s/ J. Roger Wollenberg 

, Its Attorneys. 

August 4, 1054. . 

.*19 [ Certificate of Service] 


* . 

* < * • 

« • 

# 

31 [Received Aug. 20, 1954, FCC] 

In the Matter of ) 

Araendn^ft of Sections ) 

,/• » 3.6^6, 3.610, 3.685-E ) 

REPLY TO OPPOSITION OF 
ROBERT W. ROUNSAVILLE 

, * TO PETITION 

' . ** 

Mid-America Broadcasting Corporation, licensee of Station WKLO 
♦ and permittee.of Station WKLO-TV at Louisville, Kentucky, has pending 

•* before the Commission a petition (dated July 2, 1954) requesting that 

Channel 13 be made available at Louisville. On August 4, 1954, petitioner 
4 filed a reply to the oppositions to the petition which had been submitted 
v ** prior to that date. The present reply discusses briefly the opposition 

recently filed by Robert W. Rounsaville, permittee of UHF Station WQXL- 
• * TV at Louisville, Kentucky. 

1. Mr. Rounsaville is a UHF permittee who takes petitioner to task 
• for its ’’total lack of faith in UHF broadcasting” (Opp., par. 6, p. 3). 

• p Mr. Rounsaville contrasts his own confidence in UHF. Indeed, he describes 

m 

L 




i 

i 

9 

himself as "undaunted by Petitioner’s operational failures" (ibid.)- And 
he assures the Commission that he "intends to commence operation" at 
some unspecified future date "as soon as proper equipment may be ob¬ 
tained" (ibid.). 

i 

2. Petitioner respectfully submits that the consideration of the 
serious proposals advanced in its petition will not be aided by a contest 

of avowals of faith in UHF. We do believe, however, that petitioner’s 

| 

actual experience as a UHF operator in Louisville places it in a better 

i 

position than Opponent to judge the future of UHF in that community. 

32 Opponent is the permittee of three UHF stations, none of which is on the 

air. His permit for Louisville was first acquired in January 1953; he 

i 

now hopes to construct his station by the middle of nex^ year. * His slow¬ 
ness in going on the air seems to belie the confidence he expresses. His 
lack of experience certainly weakens the value of his predictions. 

3. In its petition, and in the reply to oppositions to the petition 
heretofore filed, petitioner has outlined arguments in favor of several 
alternative methods for making Channel 13 available at Louisville. That 
discussion will not be repeated here. We do wish to observe that Opponent 

apparently entertains a rigid view as to the permanent and immutable 

i 

nature of the Commission’s television allocation plan. iWe believe that 

this view cannot be countenanced if the Commission is to discharge its 

i 

statutory responsibility to insure the efficient use of the radio spectrum 
in the public interest. Improvements in the plan cannot be rejected merely 

i 

because they would involve change in allocation decisions made two years 

| 

ago on an a priori basis. 

i 

I 

— 

i 

♦ In its most recent request for an extension of that permit, Opponent 
proposes to complete construction by June 1955 (BMPCT-2414). Thus, 

Mr. Rounsaville, despite his confidence in UHF in Louisville, has shown 
himself unwilling or unable to construct his station within the first two 
years after receiving a construction permit therefor. Petitioner, on the 
other hand, received its grant of construction permit fqr Station WKLO- 
TV on November 26, 1952. It proceeded to construct i^s station and went 
on the air less than a year later. It suspended operations only when the 
present inability of a UHF station to compete with the two VHF stations in 
Louisville was clearly demonstrated. 










10 

4. ' Opponent suggests that the Commission’s decision in the Was- 
> mer case, 9 Pike & Fischer, R.R. 713, is somehow a bar to adoption of 

our suggestion,that a reduced power, non-directional operational operation 

33 on Channel 13 might be conducted in both Indianapolis and Louisville. Op¬ 
ponent asserts that Wasmer holds that ’’the allocation curves were effec¬ 
tive to a .degree for only allocation purposes, but they could not be utilized 

• * 

to determine interference or actual placement of contours because there 
was insufficient information obtainable to demonstrate the reliability of 
the curves irf^qctual practice” (Opp., par. 10, p. 6). We have no quarrel 
with this statement of the Wasmer rule, but Opponent would carry that 
ru^e one step further. He argues, in effect, that the Commission’s curves 
are useless even for allocation purposes. In the Sixth Report and Order 
the Commission made the engineering decision that undue interference 
would not occur between co-channel stations so long as the minimum sep¬ 
arations and inaximum power limitations specified in the Report were 
maintained. This engineering conclusion was based upon the engineering 
data available to*the Commission at that time. It is obvious that on the 
same data, trie Commission could today make a similar allocation engi- 

i 

nearing judgment that there would be no undue interference between co¬ 
channel stations located at less than the minimum separations, provided 
that the maxjigum power permitted were appropriately reduced. 

5. Opponent also urges that petitioner’s proposals are premature. 

This argument has an ironic sound to a UHF permittee who has been 

forced off the* air as a direct result of basic miscalculations upon which 
• * 

the televi|ion allocation plan was premised. We suspect that any proposal 

to aid UHF will be condemned as premature until the plight of UHF is be- 
* » 

yond redemption. At that time, it will be urged with equal vigor and sin- 
cerity tbit proposals to help UHF are too late. Petitioner earnestly sub- 

34 mits tf^Lthe jtime for action to serve the public interest by strengthening 
UHF has irriyed. As a realistic matter, such efforts must be undertaken 
on a piecemeal basis, since any complete revision of the national alloca¬ 
tion plan would take so long of accomplishment that the patient would die 

while the medicine was being prepared. 

* V C* 


Respectfully submitted, 

i 

MID-AMERICA BROADCASTING 
CORPORATION, 

By Haley, Doty & Wollenberg 

j 

/s/ Andrew G. Haley 
/s/ J. Roger Wollenberg 
Its Attorneys 

August 20, 1954. 

j 

35 [ Certificate of Service] 


In the Matters of ) 

i 

j 

38 Amendment of Section 3.606, Table ) j 

of Assignments, Rules Govern- ) 

ing Television Broadcast Stations ) 

(Evansville and Hatfield, Indiana) ) 

j 

Amendment of Sections 3. 606, 3. 607 (a), ) 

3.610, 3. 612 and 3. 685 (e), Rules ) 

Governing Television Broadcast ) 

Stations and Table of Assignments ) 

(Louisville and Bowling Green, ) 

Kentucky) ) 

****** 

I 

52 II. 

| 

PETITION FOR RULE MAKING j 

24. We shall now discuss specifically Mid-America’s proposal for 
allocating VHF channels to Louisville to achieve the beneficial results of 
deintermixture in both Louisville and Evansville-Hatfield. 

1. Petitioner’s Proposal 

i 

25. Mid-America Broadcasting Corporation, petitions the Federal 
Communications Commission to amend its rules governing television 

i 

stations in the following respects: 

; 

(a) to permit operation of television stations with directional an ten 
nas in order to reduce interference and to reduce the minimum mileage 


i 

i 




53 


separation requirements; 

(b) to delete the allocations of channel 13 to Bowling Green, Ken¬ 
tucky, channel 7 to Evansville, Indiana, channel 9 to Hatfield, Indiana, 
and channels 15*, 21, 41, and 51 to Louisville, Kentucky; 

(c) to'allcScate channels 7, 9 and 13 to Louisville, Kentucky, with 

channel 5 reserved for non-commercial, educational use; and to allocate 

channel 54 to Bowling Green, Kentucky; 

* 

(d) to reassign channels 15, 21, 41 and 51 to cities outside the 
Louisville television market where UHF television stations may operate 
without ruinous competition from dominant VHF stations; and 

(e) to allocate UHF channels to Evansville and Hatfield, Indiana, 

to replace channels 7 and 9, respectively. 

<* 

• « 

The purposes of this petition are to permit deintermixture in the television 
** avocations in the Louisville area, to permit the rendition of much needed 
additional television service to Louisville and the State of Kentucky; and 
to assist the Commission in resolving the matters currently at issue in 
the Evansville-Hatfield, Indiana, television allocation matter (Docket No. 

* i * 

. 11334). 

* 

2. Engineering Feasibility of Directional 
k *. An+enna Operation 

26. Attached hereto is an engineering statement prepared by peti- 

* /tioner's engineering director. The statement shows the feasibility of 

54 operation of stations using directional antennas on channels 7, 9 and 13 

at Louisville, Kentucky; the facilities with which such stations would op- 

» 

erate in order to protect other stations; the quality of service which would 
be rendered to Louisville by stations operating as proposed by petitioner; 
and the loss of service area which woi^ld be caused to existing stations 

by the proposed Louisville stations, as well as the services available in 

* ; 

the interference areas from other stations. 

i 

27. Petitioner's proposal for use of directional antennas is both 

practical and desirable. This position is fully supported by testimony 
> - 

introducecfcin the television allocations hearings of 1949 - 1950. In Dock¬ 
ets 8736, ^975, 8976 and 9175 it was shown by various witnesses repre- 
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senting the engineering profession that directional antennas could and 

i 

should be used. A few excerpts from the testimony follow: 

Testimony of George H. Brown in behalf of Radio Corporation of 
America (T. C. -376-377): 

i 

"Well, I personally feel this way. We all know that directional 
antennas have been used in these frequencies; they have been used during 

i 

the war for radar purposes. I don’t regard directional antennas at these 
frequencies as anything very mysterious; they are things that can be built. 

" I suppose that on the matter of directional antennas for these 
frequencies, I would regard the problem something like this; I would have 
not the slightest hesitation now in feeling that I could design rather easily, 
directional transmitting antennas with, let’s say, a 10 to 1 suppression. 

By that, I mean 10 to 1 down in voltage from what we would get from an 
r.m.s. pattern. As we go into the thing, we are going to get engineering 

• t 

experience. 

55 "... I don’t look at the problem of directional antennas as, 

| 

should we say, at least the problem as far as the manufacturing is con¬ 
cerned, the installation, I don’t look at it as anything but a straightforward 
engineering problem. ’’ 

i 

Testimony of Donald Fink in behalf of Joint Technical Advisory 
Committee (T. C-54): 

’’ Transmitting antennas having horizontal directivity are con- 

! 

sidered practicable and should be used in particular instances where they 
can be shown to afford protection to other stations without unwarranted 
reduction of the intended service. ’’ 

Testimony of Guy Gillett, consulting Engineer (’T. C-403): 

"Mr. Gillett: Well, at the present stage of the art, I would 
think that a 10 db reduction between maximum and minimum would be a 
safe limit to consider. There are a few cases like the Detroit-Cleveland 

i 

area where, perhaps, greater directivitity would be warranted if it can 
be obtained. You are therefaced with the situation already existent and 
you have to go as full out as you can to clean it up. ” j 

Mr. Allen (Commission Counsel): One further question on that. 





Yoj'r idea on directional antennas is that they should be used in specific 

instances where an improvement jvould be made, or should an allocation 

plan include tiie required directional antennas in specific cities or areas?” 

"Mr. Gillett: If the gain is large, for instance, certain sea- 

coast areas, 'I don T t see why we shouldn’t require it. That would depend 
• « 
i 

essentially on the population distribution of the area in question." 

Testimony of Dr. Thomas* T. Goldsmith in behalf of Allen B. Du¬ 
mont Laboratories, Inc. (T. 1502): 

"Directional antennas at the transmitting site may prove ben¬ 
eficial in serving areas of congested population where there is a scarcity 
of available channels. The combination of directional antennas with ap¬ 
propriate natural terrain distribution can readily provide some protection 
from interference." 

Testimony of Raymond Guy id behalf of Television Broadcasters 
Association T, *1780): 

"T*. B. A. takes the position that the Commission should re¬ 
vise their policy with respect to directional antennas to permit their use, 
if not to encourage it. 

"I see no reason why directional antennas for television can¬ 
not be developed and manufactured just like any other piece of television 
equipment. We feel that when there is a demand for such antennas, they 
will become available. 

*« ”$e feel that by the use of directional antennas, it will prob- 

ab4# be possible to make grants in a number of instances where it would 

not be possible to otherwise make them without causing destructive inter- 

% 

ference." * 

Testimony of P. J. Herbst in behalf of Radio Corporation of America 
(JTAC Rep. Vq>l. n, Annex 11D, p. i): 

"regarding high gain and directional antennas, RCA has com¬ 
pleted the development work on such equipment and is in the position to 
supply such radiating systems on order. The realizable power gain of 

omidirectional* antennas is in the order of 20:1, the directional patterns 

* • 

available offset circular pattern, cardioid pattern and bi-directional 
i 1 -* 
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pattern. The ratio of the power radiated in the direction of the null is in 
the order of 10:1. The advantages of both the high gaiii provided by verti- 

i 

cal directivity and the directional characteristics in the horizontal plane 
may be incorporated in one antenna structure. " 

3. Quality of Service to Louisville 

28. Unquestionably stations operating on channels 7, 9 and 13 at 

i 

57 Louisville will render excellent service to the city and to the rural areas 

i 

south of the city which are in need of additional television service. All 
of the Louisville stations would operate with directional antennas which 

would restrict radiation to the north and northwest, wliile directing prin- 

i 

cipal strength to the south and southwest. The respective antennas would 
be so located as to insure rendition of more than the minimum required 
signal over the city of Louisville, while at the same time permitting sup¬ 
pression of radiation toward the co-channel stations which would be pro¬ 
tected. 

29. Petitioners calculations of interference an<^ service are based 

on the use of sites which are readily available and suitable for the pro¬ 
posed services. No problems of air navigation hazard; would arise in 
connection with any site. j 

i 

i 

4. Effects on Other Stations 

| 

30. No existing or proposed station would receive interference 
within its grade A contour. Small areas on the fringes of the grade B 

j 

contours of the stations involved herein would receive interference. It 

I 

will be noted that no existing station will receive interference in more 
than 4.76% of its grade B service area. Furthermore] the population 
residing within such areas in no case amounts to more than 3.41% of the 
total population served. 

i 

31. In numerous television set installations within the 'Interference 
areas," directional receiving antennas are employed by the viewers. 

58 These antennas are highly selective, and with such an installation the 

i 

viewer may frequently "filter out" objectionable interfering signals. Peti¬ 
tioner's engineering director has personal knowledge of the capabilities 
of such installations, and it is known that potential interference in the 




zones shown in. the attached engineering statement may be eliminated by 
use of such antennas. 

32. fhe '’interference zones” are adequately served by other sta¬ 
tions, and afiy loss of signal from existing stations is more than compen¬ 
sated for by other services. We -shall discuss each of the three areas. 

(a) WHIO-TV, channel 7, Dayton, Ohio, would receive inter- 

♦ ♦ 

ference to its grade *B contour in a small area located between Cincinnati 
and Louisville. ‘All of the area receives service from three stations, and 
portions of the area are or will be served by four other stations. 

(b) WCPO-TV, channel 9, Cincinnati, Ohio, would receive 

♦ ' 

* interference to its grade B contour in an area midway between Cincinnati 
and LouisvilleA This area receives or will receive service from five 

' . other stations. 

* (c) The proposed station at; Indianapolis, Indiana, on channel 
13 will receive* interference in a small part of its grade B service area. 
The area receives three other services, and parts of the area are served 

* • by seven other stations. 

59 Petitioner’s com/putations of other available services are based solely on 

presently existing stations or on proposals for VHF stations which most 

certainly Will be constructed. The numerous other television allocations 

.» • in the areas are not considered, but it should be noted that additional 

service could be rendered in the future,by stations operating on presently 

unused channels. \ 

- 4 ! 

33. Petitioner’s proposal involves a certain amount of interference 

to existing, stations* The areas and populations affected are miniscule. 
They receive other services. In numerous places the interference may 

•H t 

»• ynot even be noticed because of the use df directional receiving antennas. 

ft^pn the other hand the areas of Kentucky which would receive additional 

service under petitioner’s proposal are! vastly underserved. In some 

areas §outh of Louisville only one service is received. In most of the 

# ^ * 

pertinent parts of Kentucky, only two services are received. It is mani- 
% * * 

fest that petitioner’s proposal will serve the public interest by adding 

% competitive an8* diversified service to Louisville and rural Kentucky. 
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5. Reallocation of Bowling Green Channel 

34. The engineering statement also shows that UHF channel 54 may 
be allocated to Bowling Green, Kentucky, as a replacement for VHF chan¬ 
nel 13. It will be noted that replacement of the single VHF channel in 

_ i 

Bowling Green with a UHF channel will permit deintermixture of the tel- 

60 evision assignments in Bowling Green so that thereafter two UHF channels 

will be available in the city. Petitioner’s proposal for Bowling Green 

| 

requires no procedural action involving other parties, since there are no 
existing permittees or applicants for Bowling Green. ! 

6. Proposed Changes in Rules 

35. In accordance with the requirements of Section 1.702 of the 
Commission’s Rules, petitioner requests that the Rules governing tele- 

j 

vision stations be amended in the following respects sq that directional 
antennas may be utilized as proposed by petitioner: 

Section 3. 607(a) 

Subject to the provisions of subparagraph (b) herein, applica¬ 
tions may be filed to construct television broadcast stations only on the 

channels assigned in the Table of Assignments and only in the communi- 

i 

ties listed therein: Provided, however, that applications for operation on 
a channel not listed in the Table of Assignments may be filed if the appli¬ 
cant proposes the use of a directional antenna in the manner authorized 
by Section 3. 685(e). Applications which fail to comply with these require¬ 
ments, whether or not accompanied by a petition to amend the Table, will 

i 

not be accepted for filing. 

Section 3. 610 

I 

[ Redesignate footnote 2 as footnote 2(a) and add footnote 2(b)]. 

See Sec. 3. 607(a) for provisions governing applications in- 

i 

volving use of directional antennas on channels not assigned in the Table 

i 

of Assignments. 

Section 3. 612 

! 

Protection from interference. - Permittees and licensees of 

j 

61 television broadcast stations are not protected from any interference 
which may be caused by the grant of a new station or oj| authority to modify 


i 




I 


the facilities of an existing station in accordance with the provisions of 

this subfcart. The nature and extent of the protection from interference 
* . * 
accorded to television broadcast stations is limited solely to the protec- 

tion which results from the operation of stations utilizing directional 

antennas in accordance with Section 3. 685(e) hereof and the minimum 

assignment and statipii separation requirements and the rules with respect 

to maximum powers and antenna heights set forth in this subpart. 

% 

Section 3. 685(e): 

A direptional antenna is considered to be an antenna that is 
designed ot altered for the purpose of obtaining a non-circular radiation 
pattern. Directional antennas may be used for the purpose of improving 
service or for the purpose of using a particular site, however, directional 
antennas, when used for such purposes, will not be permitted with a ratio 
of minifnum to maximum radiation in the horizontal plane of more than 

* j 

10 decibels. Applications specifying the use of directional antennas for 
the purpose of reducing minimum mileage separation requirements will 
be granted where 

1*. ’• a showing is made on the ba$is of measurements that the signal 

* * t 

from the operation as proposed would not exceed the undesired signal 

permitted under*this subpart; or • 

* 

2. a showing is made that, in the light of all the circumstances, 
and particularly the numb.er of assignments to the city and state involved, 
the need for additional service, the extent and nature of the service ren¬ 
dered by the co-channel and adjapent channel stations, the public interest 

t 

would be served by the assignment’. 

t 

■ in. . 

REQUEST FOR ISSUANCE OF ORDERS TO SHOW CAUSE 
36. ‘In order to permit the early operation of additional television 
stations in Louisville utilizing the channels herein proposed to be allocated 
to Louisville it is further requested that the Commission issue orders as 
follows: 

M 

(a) to Mid-America Broadcasting Corporation to show cause why 
the consttuctibn permit for station WKLO-TV, Louisville, Kentucky, 


i 
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| 

I 

I 

i 

j 
! 

should not be modified to specify operation on channel 7. 

(b) to Robert W. Rounsaville to show cause why the construction 
permit for station WQXL-TV, Louisville, Kentucky, should not be modi¬ 
fied to specify operation on channel 13. 

37. Issuance of the foregoing orders to show cause will insure 

prompt utilization of the channels proposed to be added to Louisville. 

; 

Petitioner will begin operation of its station on channel 7 within a brief 
period required for purchase and installation of transmitting and antenna 

i 

equipment. Petitioner’s television tower is in place and it will be utilized 

i 

by the station operating on channel 7. Petitioner’s television studios may 
be reactivated in short order. Many of petitioner’s television staff mem¬ 
bers may be rehired. Under these circumstances the show cause pro- 

_ i 

ceeding will assist a presently existing UHF permittee to resume opera¬ 
tion by use of a VHF channel. 

i 

38. The Commission has previously ordered reallocation of tele¬ 
vision channels to ’’assist an operating UHF station td afford a better 
service to the public at this time”. Springfield Television Broadcasting 
Corporation , 12 Pike & Fischer RR 1509. Greylock Broadcasting Com¬ 
pany , 11 Pike & Fischer RR 1542, WKNY-TV, FCC 55-433, April 6, 1955. 

In the Springfield case the UHF station was permitted to operate on 

i 

a lower UHF channel in order to improve its service.! The Commission’s 
action also allowed a UHF station in Kingston, New York, to improve its 
facilities by using a lower numbered UHF channel in Poughkeepsie, New 
York. The case is strong authority in support of petitioner’s proposal 
for improving UHF at Evansville-Hatfield, and for enabling the present 
UHF permittees in Louisville to render competitive, diversified services 

i 

on VHF channels in Louisville. It is also strong authority for issuing 
show cause orders to the UHF permittees at Louisville. Such orders will 
enable petitioner’s UHF station (which would today still be operating ex¬ 
cept for the destructive intermixture of VHF and UHF;at Louisville) to 
operate on a more desirable channel, and the other UHF permittee also 
to operate on a VHF channel. 


i 
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CONCLUSION 


* 


39. Petitioner urges that the Commission reallocate channels 7 

r 

and 9 to Louisville and that channel 13'also be added to the Louisville 


*65 


allocations. We have shown the great need for additional VHF service in 

Louis ville*and*rural Kentucky south of that city. This need will not be 

♦; * 

met if the present intermixture of UHF and VHF channels is maintained 
in Louisvijfle. Additional service will be rendered in Louisville if chan¬ 
nels 7, 9^id 13 are allocated to the city, as requested by petitioner. 

40. Petitioner further urges that the Commission make final its 

proposal for deintermixture in Evansville-Hatfield, and that UHF channels 

• • 

be allocated to Evansville and Hatfield jas replacements for VHF channels 
7 and 9. 

*# 

41. Thb requested rule changes and reallocations proposed herein 
will have two vitally important effects: 

(a) Fjjrst, Evansville and Hatfield will be preserved as UHF televi¬ 
sion markets. 

^ ■ 

(b) Second, Louisville and rural Kentucky will receive additional 
services from VHF stations—the only television service which will sur¬ 
vive in the area. 

• * w 

Wherefore, the premises considered, it is respectfully requested 
« 

that tiie reallocations proposed by petitioner for Louisville and Bowling 

Green, Kentucky, and Evansville and Hatfield, Indiana, be adopted, and 
♦ 

that the Cdmmission’s Rules be amended to permit use of directional an- 

tennas as proposed by petitioner. Finally, it is requested that appropriate 
» ■» 

orders to show cause be issued to the permittees of stations WKLO-TV 
and WQXL-TV. 

Respectfully submitted, 

* MID-AMERICA BROACASTING 

CORPORATION 

By Haley, Doty & Wollenberg 
'» /s/ Andrew G. Haley 

/s/ Michael H. Bader 
• Its Attorneys 


May 17, 1955 
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ENGINEERING STATEMENT 

This Engineering Statement is made in behalf of jMid-America 
Broadcasting Corporation in support of its request for the operation of a 
directional VHF television station in Louisville, Kentucky. On July 2, 

1954 Mid-America Broadcasting Corporation filed with the FCC a petition 

j 

to allocate a VHF station to Louisville, Kentucky. One of the proposals, 
in this petition, was to allocate Channel 13 to Louisville, using a direc¬ 
tional antenna and reduced power to afford protection t!o a proposed VHF 

i 

station in Indianapolis. Additional data is submitted a£ requested in 
Docket #11334, Paragraph 6(f), for the employment of Channel 7 and Chan- 

i 

nel 9 in Louisville (deleting from the Evansville, Indiana area) employing 
directional antennas. If Channels 7, 9 and 13 were allocated to Louisville, 

de-intermixture by the deletion of Channels 15, 21, 41 and 51 could be 

i 

accomplished. 

1. The affiant believes that VHF directional antennas are feasible 
and practical. 

2. The attached exhibits were prepared on the basis of the follow¬ 


ing: 

! 

Channel 7, WHIO-TV, Dayton, Ohio is presently in operation 
with an ERP of 316 kilowatts. The published data shows the antenna as 

1140 feet above average terrain. The map labled Co-C>hannel Interference 

| 

- Channel 7 shows the A and B coverage of WHIO-TV, land a Louisville 
station with an ERP of 316 kilowatts, with an antenna height of 720 feet 

i 

above average terrain, located 8 miles North of Louisville (the present 
WKLO-TV transmitter site). A directional antenna is assumed, affording 
10 DB protection toward Dayton, Ohio. 

Channel 9, WCPO-TV, Cincinnati, Ohio is presently in oper¬ 
ation with an ERP of 316 kilowatts. The published data shows the antenna 

! 

as 665 feet above average terrain. The map labled CorChannel Interference 





Channel 9 shows the A and B coverage of WCPO-TV, and a Louisville 
Station with an ERP of 10i kilowatts, with an antenna hbight of 300 feet 
above average terrain (maximum height approved by the Louisville and 
Jeffersoi* County Air Board for the downtown area), affording 10 DB 
protection toward Cincinnati, Ohio. 

Channel 13, under the Table of Assignments, is allocated to 
Indianapolis, Indiana. No grant'has been made by the Commission. The 
jnap labled Co-Channel Interference - Channel 13 is based on the assump- 
tion that eventually a station will be granted in Indianapolis with a trans- 
mitter located Northeast of New Augusta, Indiana, with a power of 316 
kilowatts ERP, employing a non-direjctional antenna 1,000 feet above 
average terrain, and a Louisville station with an ERP of 316 kilowatts. 
The site fo^this is assumed slightly South of downtown Louisville, and 

slightly closer to Standiford Field, near the campus of the University of 

» 

Louis viJJLe. A directional antenna is assumed, affording 10 DB protection 
toward Indianapolis, Indiana. 

3; The service areas and interference areas shown on the three 
maps', referred to in paragraph 2 for Channels 7, 9 and 13, were calcu¬ 
lated under the conditions specified in the FCC Standards of Good Engi- 

•• 

neering Practice for .Television Broadcast Stations. If directional re¬ 
ceiving antennas are used in these theoretical interference areas (this is 

a common practice) the loss of service, due to co-channel interference, 

* 

would be considerably less than that shown. 

4. Attached is a map labled VHF Television Services in Kentucky, 
Indiana and Ohio. This map is based on presently available data as to 
A what Class B VHF services could be expected in the areas in Kentucky, 
Indiana and Ohio under the proposed rule change. 

This map shows that in the Channel 7, WHIO-TV interference area 
that there are/ or will be, service available from WLW-TV on Channel 5, 
WCPO-TV on Channel 9, WKRC-TV on Channel 13. Portions of this area 

9 7 

4 

will be afforded service by WAVE-TV on Channel 3, WFBM-TV on Chan- 
* • 

nel 6, WISH-TV on Channel**, and from Channel 13 in Indianapolis. 

In the zone of interference created by operation of Channel 9 in 



Louisville to WCPO-TV, this area would receive service from WAVE-TV 
on Channel 3, WHAS-TV on Channel 11, WLW-T on Channel 5, WKRC- 
TV on Channel 12, and Channel 7 in Louisville. 

I 

71 Under the conditions assumed for Channel 13 very little interfer¬ 
ence is created to the proposed Indianapolis station. This area is already 
served by WAVE-TV on Channel 3, WFBM-TV on Channel 6, WISH-TV 
on Channel 8. In addition, this area is partially covered by WTHI-TV 

i 

on Channel 4, the proposed Channel 7 station in Louisville, WHAS-TV 
on Channel 11, WLW-T on Channel 5, WCPO-TV on Channel 9, WKRC- 
TV on Channel 12, and WTTV on Channel 4. 

j 

5. Exhibit 1 shows in tabular form the population and areas served 
by all stations, plus the loss of service to each station due to operation 

in Louisville, as proposed. There is no interference in the Class A serv¬ 
ice area of any station. 

i 

6. Exhibit 2 shows a typical directional pattern 6f a receiving an¬ 
tenna commonly used in areas such as those theoretically showing inter- 

i 

ference. When an antenna similar to this is employed,! the interference 

i 

to the Class B contour of any station would be negligibly. 

7. In selecting the assumed site no additional hazards to air navi¬ 
gation would result in any case. WHIO-TV, Dayton, Ohio, WCPO-TV, 
Cincinnati, Ohio are already in place. There are in existence in Louis¬ 
ville towers of similar height at, or near, the assumed sites. The as¬ 
sumed height and location of the Indianapolis, Indiana tower is the max¬ 
imum requested, by any applicant, for Channel 13 in Indianapolis. 

72 8. As stated in the petition of July 2, 1954, it wbuld be necessary 

i 

to delete Channel 13 from Bowling Green, Kentucky and assign a UHF 
channel to that city. No application is pending before the Commission 
for Channel 13 in Bowling Green. Since the Table of Assignments call 
for one UHF and one VHF in Bowling Green, the deletion of Channel 13, 
and substitution of Channel 54 would eliminate another mixed UHF-VHF 

i 

situation. The assignment of Channel 54 can be made without violating 
any conditions set forth in the FC C Standards of Good Engineering Prac¬ 
tice for Television Stations. 




Channel 54 could be assigned to Bowling Green, Kentucky under 
the FCC Standards of Good Engineering Practice for Television Stations. 
The Table of Assignment would then read: 

VHF UHF 

Douisville, Ky! Channel No. Channel No. 

3,7,9,11 - - 

*13 

Bowling Green, Ky. - - 17, 54 

9. With tfte power and assumed locations, and the use of direc¬ 
tional antennas as specified in the Louisville area, all stations would 
more than deliver the minimum signal over the Principal City, as set 
forth in the Rules of the Commission. 

10. Areas shown in Exhibit 5 were determined by the use of a 
planimeter. v The population shown in this exhibit were determined by 
using the 195*irU. S. Census, county by county tabulation. In counties 
where the lines bisect the area, it was assumed that the population den- 

t 

sity throughout the county is equal, and a percentage of the total popula¬ 
tion was taken in proportion to the area involved. 
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31 

AFFIDAVIT 


State of Kentucky) 

County of Jefferson) 

D. C. Summerford, having been duly sworn, deposes and says: 

i 

1. That he is a qualified Radio Engineer, licensed in the State of 

! 

Kentucky, and that his qualifications are a matter of record with the 
Federal Communications Commission. 

i 

2. That he is General Manager and Technical Director for Mid- 

i 

America Broadcasting Corporation. 

3. That he has prepared or caused to be prepared under his imme¬ 
diate supervision the engineering data in accordance with the Rules and 
Regulations of the FCC and is based on his information and belief and he 

i 

believes all items therein to be true and correct. 

/s/ D. C. Summerford 

i 

Sworn and subscribed before me tijjs the IS day of April, 1955. 

Kathleen Brown 
Notary Public 

i 

My Commission expires_. 


In the Matter of ) 

i 

I 

81 Amendment of Part 3 of the ) 

Commission’s Rules and ) 

Regulations Governing Tel- ) 
evision Broadcast Stations. ) 

MEMORANDUM OPINION AND ORDEfc 

By the Commission: Commissioner Hyde dissenting for the same reasons 

set forth in his dissent in the Report and Order in 
Docket Nos. 11238 et al; Commissioner Bartley 
dissenting. 

1. The Commission has before it for consideration the following 
petitions seeking to amend the Table of Assignments contained in Section 
3.606 of its rules and regulations and other rules and standards relating 











to television f^riadcast stations: 

Date Filed Petitioner Request 

7/6/54 . Mid-America Broadcasting Assign Channels 7,9,13 

Amended 6^z/55 Co., Louisville, Ky. to Louisville, Ky. 

8/13/54 Neptune Broadcasting Corp. Assign Channel 8 to 

Atlantic City, N. J. Atlantic City, N. J. 

• 

10/29/54 Coastal Bend TV Co. Delete Channels 6 and 10 

Corpus Christi, Tex. and assign Channels 56 

and 65 at Corpus Christi. 


• #, 

• '* 

1/5/55 

, t Atlantic Video Corp. 

Assign Channel 8 to As¬ 

? 


Asbury Park, N. J. 

bury Park, N. J. 

{ 

< 

2/2/55 

• 

Stanley H. Durwood 
v Hutchinson, Kansas 

Assign Ch. 8 to Hutchinson, 
Kans., and delete from 
Manhattan, Kans. and 

- 



Woodward, Okla. 

« 

3/22/55 

Supreme Broadcasting Co., 

Inc., New Orleans, La. 

• # 

• % 

• 

* • 

Assign Ch. 2 to New Or¬ 
leans and substitute Ch. 

61 for Ch. 2 at Baton 
Rouge, La. 

't 

3/30/55 

s 

• . . plains TV Corp. 

4 Springfield, Ill. 

Shift educational reserva¬ 

% 


tion from Ch. 22 to Ch. 2 
at Springfield or assign 

• 

* • 

• • 

Ch. 2 to St. Louis and sub¬ 

• 

• 

• 

% 

f 

stitute Ch. 41 

* 82 

4/5/55 

Sir Walter TV Co. 

Shift educational reserva¬ 

: ♦ 

• 

* "Raleigh, N.C. 

tion from Ch. 40 to Ch. 11 

♦ 

0 


in Durham, N. C. , and 

♦ 

4 

* 


from Ch. 22 to Ch. 5 in 
Raleigh. 

♦ 

4/7/55 

? * O’Neill Broadcasting Co. 

Shift educational reserva¬ 

it _ 


Fresno, Calif. 

tion from Ch. 18 to Ch. 12 
in Fresno. 

• i 

4/11/55 

Jacksonville Journal Co. 

Shift educational reserva¬ 

# 


Jacksonville, Fla. 

tion from Ch. 7 to Ch. 36. 

t 

1 

v • 

4/12/55 

' Capital City Corp. 

, Sacramento, Calif. 

% 

Shift educational reserva¬ 
tion from Ch. 6 to Ch. 40 
or delete Chs. 3 and 10 


T l 

*• 

from Sacramento. 

f 

4/13/55 

Wilton E. Hall 

Anderson, S. C. 

Delete Ch. 7 from Spartan¬ 
burg, S. C. and reassign 



♦ 

to other cities. 


Date Filed 
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Petitioner 


4/14/55 
Amended 10/ 
14/55 and 
11/4/55 

4/15/55 


4/22/55 


5/12/55 

5/13/55 

6/6/55 

83 6/17/55 

7/28/55 

7/29/55 


8/15/55 

8/8/55 


10/14/55 

10/18/55 


Storer Broadcasting Co. 
and Gerico Investment Co. 
Miami-Ft. Lauderdale, Fla. 

Eastern Broadcasting Corp. 
Newport News, Va. 


Woodward Broadcasting Co. 
Toledo, Ohio 


The Brush Moore News¬ 
papers, Inc., Canton, Ohio 

Bakersfield Broadcasting 
Co., Bakersfield, Calif. 

Southern Connecticut and 
Long Island TV Co., Inc. 
Bridgeport, Conn. 

Prairie TV Co. 

Decatur, ni. 

James Monroe and William 
E. Sullivan, Santa Barbara, 
Calif. 

Southern Radio and Equip¬ 
ment Co., Jacksonville, 
Florida 

Board of Public Instruction 
of Duval County, Florida 
Jacksonville, Fla. 

WLBE Inc. 

Leesburg, Fla. 


Herbert Mayer d/b as Ajax 
Enterprises 
Philadelphia, Pa. 

Charles W. Lamar, Jr. and 
KTAG-TV, Inc., Pensacola, 
Fla., Lake Charles, La. 


Request 

i 

Delete Chs. 7 and 10 
from Miami, Florida. 


Shift educational reserva¬ 
tion frdm Ch. 21 to Ch. 

10 at Norfolk-Ports mouth- 
Newport News, Va. 

Delete Ch. 11 at Toledo 
and assign to Detroit and 
reserve Ch. 13 for educa¬ 
tion. 

I 

Assign Ch. 12 to Canton, 
Ohio. 

Assign; Ch. 12 to Bakers¬ 
field and delete from 
Fresno. 

Assign Ch. 6 to Bridge¬ 
port, Conn. 

i 

j 

Delete Ch. 2 from Spring- 
field, Ill. 

Assign Ch. 12 to Santa 
Barbara, Calif. 

i 

I 

i 

; 

Reserve Ch. 12 for educa¬ 
tion in Jacksonville and 
assign Ch. 7 to Savannah, 
Ga. 

Shift educational reserva¬ 
tion frbm Ch. 7 to Ch. 36. 

Delete educational Ch. 7 
from Jacksonville and as¬ 
sign it as a commercial 
channel in Leesburg. 

Delete VHF channels in 
Philadelphia, Pa. 

Delete Ch. 4 from Beau¬ 
mont-port Arthur, Tex., 
and New Orleans, La. 


1 

4 
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Date Filed 

, Petitioner 


Request 

' • 10/25/55 

WGOV-TV, Inc. 
Valdosta, Ga. 

> 

Assign Ch. 8 to 

Valdosta, Ga. 

10/27/55 

* 

» 

W. Glenn Thomas, 

>J$sup, Ga. 

• ♦ 

3r. 

Assign Ch. 8 to Bruns¬ 
wick, Ga. and delete Ch. 

7 from Jacksonville, Fla. 

*10/28/55 

« 

3 

♦ Southern Central Broad¬ 
casting Corp. % 

Knoxville, Tenn. v 

Delete Ch. 7 from Spart¬ 
anburg, S. C. and assign 
to Knoxville, Tenn. and 

Columbia, S. C. 

* 

. ■ ',* 10/31/55 ’> 

WISE-TV, Inc. i 
Asheville, N. C. 1 


Assign Ch. 2 to Asheville, 
N. C. 

11/7/5$ ' 

Great JLakes Television Co. 
Erie, Fa. 

Assign Ch. 6 to Erie, Pa. 

i 84 2. • The foregoing petitions seek to institute rule making proceed- 


• ings to consider new television channel assignments, and also to consider 

, 

other amendments to the television rules and standards which would consti- 
« • 

tute basic departures from our present allocation plan and standards pro¬ 
mulgated in the Sixth peport and Order. For example, some of the peti- 
**. * 

tions contemplate the assignment of VHF channels at separations below 
those presently specified, coupled with the use of low power operation 
and directional antennas. Others request departure from the principle 
of intermixture of VHF and UHF channels employed in the present alloca¬ 
tion plan. The petitions, however, are all designed to alter the television 
• \ 

assignments in an individual community or a limited area. 

3. The Commission is today instituting a general rule making pro- 

4 

ceeding to consider amendments to its. present television allocation plan 
and rules on a hationwide basis. The ‘Commission points out in its Notice 
announcing* that proceeding that the difficulties now confronting the televi¬ 
sion service, while they affect individual communities, are national in 
scope arid may have far-reaching implications for the future of the tele¬ 
vision system as £ whole; and the Commission expresses its conclusion 
♦ 

that any approach to their consideration must, of necessity, take cogni- 

* s 

zance of the broad scope of the generai problem. 

4. In the Commissions view it would be neither appropriate nor 

* t 

feasible to approach the problem on the basis of separate, individual 





petitions, designed to alleviate conditions in an individual community or 
a limited area, through departures from the present structure of channel 
assignments or existing television standards. In our view, it would be 
fruitless to undertake to consider this nationwide problem through piece¬ 
meal measures, which neither promise significant overall relief, nor 

would necessarily be consistent with such action as the Commission may 

i 

find it appropriate to take in its general proceeding. 

5. Accordingly, the Commission does not believe that the institu¬ 
tion of rule making proceedings in the above-mentioned petitions would be 
warranted at this time. The petitioners will, of course, have full oppor¬ 
tunity to submit their views with respect to the overall, nationwide prob¬ 
lem in the general rule making proceeding we are instituting today. When 
the Commission may have determined the broad basis of any desirable 
revisions to its present allocation scheme and related rules, it will be in 
a position to consider questions, such as those raised Ijy the subject peti¬ 
tions, concerning specific channel assignments in individual communities 


or limited areas. 


6. In view of the foregoing, IT IS ORDERED, That the afore¬ 
mentioned petitions for rule making listed in paragraph 1, above, ARE 

I 

DENIED. 

7. On November 7, 1955, Sir Walter Raleigh Television Company 
and Prairie Television Company submitted petitions requesting (1) leave 
to intervene in the respective comparative hearings instituted to select 

85 the best qualified applicant for Channel 5 at Raleigh, North Carolina 

* 

(Docket Nos. 10861 and 10862) and for Channel 2 at Springfield, Illinois 
(Docket Nos. 10701 and 10703); (2) consolidation with the foregoing respec- 

i 

tive docketed proceedings of petitioners' requests for rule making looking 

toward the channel reassignments in Raleigh and Springfield listed above; 

,*v 

and (3) amendment of the Commission's rules to preclude action on pend¬ 
ing applications for television channels until pending petitions and rule 
making proceedings looking toward reassignment of the channels in ques- 

i 

tion have been disposed of. It is not appropriate to deal here with the 

i 

request for leave to intervene in the adjudicatory proceedings. With regard 




• % 


V 


to Request (2) the Commission does not believe that it would be desirable 

* 

. *to confuse matters which are the proper subject of rule making proceed¬ 
ings with questions of the comparative merits of mutually exclusive ap¬ 
plications, whicijVre at issue in the adjudicatory proceedings. More¬ 
over', it would serve no useful purpose to burden the rule making process 
by consolidating .the two matters since, in our view, final decision on 
deintermixture of VHF and UHF channels in any community should not be 
governed by the existence or absence of a VHF station in the community. 
With respecttio Request (3), the Commission does not believe that it 
would serve the public interest to adopt the proposed amendment to the 
rules, which would be tantamount to a freeze on authorization for new 
television stations. The Commission believes that it must retain the 

i 

discretion to determine on a case-by-case basis when the public interest 
requires thafrit* freeze its adjudicatory processes during the pendency of 
rule making. 1 (See FCC v. WJR, The Goodwill Station , Inc., 337 U. S. 

265). The Commission is of the opinion that the procedural inflexibilities 

* » 

petitionerseek to introduce are neither necessary nor desirable. Ac- 
• cordingly,^o much of the subject petitions as concern Requests (2) and 
(3) above, ARE HEREBY DENIED. 

FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Adopted: November 10, 1955 
Released: N^ember 10, 1955 


Signed by Above 
Mailed by 

Nov 10, 1955 
MAIL & FILES 
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j 

In the matter of ) 

i 

Amendment of Section 3. 606(b), Table of Assignments, ) 

Rules Governing Television Broadcast Stations j ) 

(Evansville, Indiana and Henderson, Kentucky) ) 

PETITION FOR AMENDMENT OF TELEVISION 
ALLOCATION TABLE 

! 

Premier Television, Inc., permittee of UHF television station 

i 

i 

WFIE, Evansville, Indiana and Ohio Valley Television Co., permittee of 

UHF television station WEHT, Henderson, Kentucky, respectfully request 

i 

that the Commission institute rule making proceedings looking toward the 
amendment of Section 3. 606(b) of the Rules so as to reserve VHF Chan- 

i 

nel 7 for non-commercial, educational operation and tb make UHF Chan- 

| 

nel 56 [now reserved as an educational channel for Evansville] available 
for commercial operation in Evansville, Indiana. Petitioners urge the 
adoption of this change in the allocation table as a means of precluding 
undesirable intermixture of UHF and VHF commercial television service 
for the public in the area of Evansville, Indiana and Henderson, Kentucky 
and as a means of maintaining truly diversified and competitive service 
in the area. In support of this request, petitioners show as follows: 

1. Premier Television, Inc., operates station WFIE on Channel 

62 at Evansville, Indiana, and Ohio Valley Television Co. operates station 
WEHT on Channel 50 at Henderson, Kentucky. Petitioners’ stations pro- 

i 

vide the only reliable television signals to the area of Evansville, Indiana 
and Henderson, Kentucky. Petitioners’ stations provide programs of all 
four networks, numerous local live originations and extensive public serv- 

i 

iee-* programming in Evansville and Henderson. The stations wiU carry 
live network programs commencing on December 24, 1954, when micro- 

i 

wave interconnection network circuits are completed by American Tele- 

i 

phone & Telegraph Company. Thus the two existing UHF services in the 
area provide a comprehensive £nd varied program service. 

2. Section 3. 606(b) of the Commission’s Rules presently provides 
for the assignment of VHF Channel 7 and UHF Channels 50, 56* and 62 to 
Evansville, Indiana. Channel 56* is reserved for noncommercial, edu¬ 
cational television service. Petitioners’ proposal does not require any 




change in the allocation plan except for the shifting of the educational 

reservation for, Evansville, Indiana from Channel 56 to Channel 7. Con- 

sequently there is no need for providing a showing of compliance with the 

/nknimum distance separation requirements of the Rules and Standards. 

• % • 

89 3. No VHF television stations have been constructed or are under 

construction at thjs time within the market and service areas of petition- 
% 

, ers T stations. 

• * 

4. The public in the area of Evansville and Henderson has invested 
’fextensiyejy in.tftlF television receivers. In the 13 months during which 
petitioners' stations have operated more than 72,000 receivers capable 

t 

of receiving UHF television service have been installed in the area. The 
total value of the sets, the cost of installation and service to the sets 

t 

represents an investment in excels of $20,000,000 by the most conserva- 

9 

tive, estimates. There are no VHF only sets in the area according to re- 
‘ liable set count figures obtained from distributors and other local sources. 

t 

Distributors and television servicing companies have become familiar 
Vlitl}*the peculiar requirements of UHF installations, antenna orientation 
' and maintenance! The only reliable primary television service in Evans¬ 
ville and Henderson has been rendered exclusively by UHF television 

• 

-stations*. In short, Evansville-Henderson is exclusively a UHF television 

market. 

» * 

• : * Intermixture of UHF and VHF Commercial 

Operation in Evansville-Henderson is not in the 

Public Interest. 

5. Petitioners believe that the public will be benefited to a greater 

» 

degree by the rendition of uniform UHF service in Evansville-Henderson 

90*. than by«the initiation of a VHF commercial operation in Evansville. The 
*♦ • 

# Commission is well aware of the competitive chaos which has accompanied 
intermixture of VHF and UHF assignments in numerous areas. In Roanoke 
‘Virginia and Duluth, Minnesota, pioneer UHF stations were forced to 
* cease operations when competitive VHF service was initiated. These 
failures occured despite the fact that the UHF stations had gone on the air 
prior to the VHF stations, and had thereby had the opportunity to build up 
UHF set distribution in their service areas before VHF service was avail- 


39 

able. In Los Angeles, California, Louisville, Kentucky, Atlantic City, 

i 

New Jersey, Monroe, Louisiana, Flint, Michigan, Kansas City, Missouri, 
Dayton, Ohio, Pittsburgh, Pennsylvania, Houston, Texas, Norfolk, Vir¬ 
ginia and Oshkosh, Wisconsin, UHF stations which attempted to compete 
with pre-existing VHF stations failed. In all 25 UHF stations have been 

i 

forced to cease operations principally because of VHF competition. 

j 

The critical problems of UHF stations in intermfred markets are 
best stated by former Acting Chairman Hyde of the Commission in hear¬ 
ings on S. 3095, etc., held by the Subcommittee on Communications of 
the Committee on Interstate and Foreign Commerce, as follows: 

M But intermixture of service areas is far more general, and 

i 

91 I would say that the typical UHF broadcaster finds hiniself in competition 
for the viewing audience with one or more VHF stations. 

i 

Tt In this competition the disadvantage of thfe UHF station in 
coverage is two-pronged: In most cases, he finds that his own service 

j 

area is already effectively covered by high-powered VHF stations located 
in large urban markets; UHF stations frequently are in the position of 
providing duplicate coverage. And it is well known that national adver¬ 
tisers seek as far as possible to avoid duplicate coverage. The second 
disadvantage stemming from inequality of coverage is that where VHF 
and UHF stations are in the same market, the national advertiser can 
reach many more people by buying time on the VHF rather than the UHF 
station. 


* * * * 


" In a community which is not reached by YHF service, the 

_ i 

UHF station can expect gradually to build up a UHF audience. At best, 
the process is slow and costly to the station.” (Hearings, pp. 147-143). 

6. Petitioners believe that their stations present complete and 
meritorious program services to the public in the Evansville-Henderson 

i 

area, utilizing UHF exclusively. The UHF stations propose to expand 
and enlarge their services (e.g., carrying more remote programs, and 
live network shows which will be furnished at an annual interconnection 
cost of $60,000, effective December 24, 1954). Petitipners maintain, 





a 


therefore, that there is no compelling need for another television service, 
and that, if a private party chooses to commence an additional commer- 
92 cial television service in the area, the service must be UHF in order to 
protect the public investment in UHF. 

7. Petitioners maintain that the operation of a VHF television 

4 9 

station in Jthe market will adversely affect the ability of the present UHF 

stations to continue to serve the public, and to provide a truly competitive 

and diversified service in the area. The examples of the fatal effect of 
• * • * 

VHF on UHF services cited in paragraph 5 confirm this belief. The ex¬ 
periences of UHF stations in those cities show that it is entirely possible 

* 

that the operation of a new station on VHF channel 7 would dominate the 
Evansville-Henderson paarket by reason of superior coverage. If Evans¬ 
ville and Henderson 'were to receive a new, dominant service from VHF 

% 

Channel 7, the presgnt UHF operations might well be reduced to insignifi¬ 
cance. The result would be the elimination of the healthy and beneficial 
competition between the present stations, and the diversification of serv- 

ices in the area. VThe ultimate losers would be the members of the 

• * 

public. 


VHF Channel 7 at Evansville Should be Reserved for 
# 

Educational Television 

8. Petitioners urge Jthe reservation of Channel 7 for non-commer¬ 
cial educational operation not only as a means of fostering a stable and 
diversified con^ercial program service in the area, but also as a method 
of promoting the most widespread utilization of educational television in 

93 southern Indiana, western Kentucky and southern Illinois. Petitioners 
recognize that Channel 7 offers the greatest coverage potentialities of 
the four teleyision allocations in Evansville, Indiana. Petitioners believe 
that, in this ca^e the educational institutions should be offered the best 
available channel since the present reservation of a UHF channel for ed¬ 
ucational purposes ’is grossly inadequate for the task assigned. 

9. DgF Channel 56* is the only educational television facility avail- 
r. able in the area which has a radius of almost 100 miles. A non-commer¬ 
cial, educational station on this UHF frequency simply cannot provide the 


41 

desired educational service in the aforementioned area, and in a consid- 

s 

erable portion of that area no educational service will be available under 
the present plan. The nearest additional educational reservation is a 
UHF channel at Carbondale, Illinois, 92 miles to the west. To the north, 

the nearest educational television reservation is at Tefrre Haute, Indiana, 

! 

100 miles away. To the east, the nearest educational television reserva¬ 
tion is at Louisville. To the south, the nearest educational television 
reservation is more than 100 miles distant. Only at distances greater 
than 90 miles from Evansville, therefore, are there additional educational 
television reservations. (In the same area, there are 34 commercial 

television allocations.) Contrast the paucity of educational television 

| 

94 service available in this area with that available in the area of Birming¬ 
ham-Andalusia-Mumford, Alabama. The Commission in the Voice of 
Dixie Opinion (11 Pike & Fischer R.R. 309) upheld the reservation of 3 
VHF channels for educational stations in Alabama even where consider¬ 
able overlapping signals of the educational stations resulted. 

10. The reservation of VHF Channel 7 for non-Commercial, educa¬ 
tional use at Evansville, Indiana, will facilitate the future development 

of a useful and desirable wide-area VHF educational service in a consid- 
erable area of the midwest. A station will begin operation soon on Chan- 

i 

nel 9* at St. Louis, Missouri. Channel 12* is reserved for educational 
use at Champaign-Urbana, Illinois. VHF Channel 8 will be available for 

i 

educational use in Peoria, Illinois, in the event of favorable action on a 

petition for reservation of this channel which is currently before the Com- 

i 

mission. Several VHF channels are reserved for educational use in 
Tennessee, and their signals will be usable in parts of! western Kentucky. 

The reservation of Channel 7 for educational use at Evansville would fill 

i 

a large gap in educational television allocation and it would provide a 
valuable and needed addition to educational television in this large area 
of the midwest. 

The Feasibility of Petitioners’ Proposal 

11. It is entirely feasible to effect the proposed change in the allo¬ 
cation plan at this time. No private party has obtained a grant on the VHF 


r 


95 channel'affe&ed hereby. No private party has expended funds in reliance 
« * 

t on obtaining a VHF grant which would not ordinarily be expended in seek- 

* ing the UHF channel which could be substituted for Channel 7. The pub- 

, h lie, however, hfos invested large sums in UHF receivers, antennas, serv- 
„ ice and repairs. There has been no investment in VHF-only receivers. 

♦ o 

The situation in Evansville-Henderson, therefore, is ideal for the effectu- 

0 

ation of an equitable distribution of television facilities through deinter¬ 
mixture. Unlike the case of Tyler-Longview, Texas, no private or pub- 
l lie rights will be impaired by the amendment herein requested. (In re 
: Arlington l ames Henry , 11 Pike & Fischer R.R. 322). The Commission 
is here aff )rded an opportunity to avoid the ill effects of intermixture and 

. to promote the establishment of a healthy and diversified UHF service in 
* 

4 Evansville.-Henderson. The Commission also has the opportunity of pro¬ 
moting and benefiting educational television in the area. We believe, 
therefore, that the requested changes will be most conducive to the rendi- 
' tion of a truly competitive and diversified television service in the area 
r bf Evansville-Henderson, to the protection of the investments of the public 

* 

in UHF,'and to the expansion of educational television service in an area 
conspicuously deficient in educational television allocations. 

96 CONCLUSION 
* ** . 

12. It is, therefore, respectfully requested that the Commission 
♦ -institute rule making to amend Section 3. 606(b) of the Table of Assign¬ 
ments, Rules and Regulations, so as to reserve Channel 7 for non-commer- 
cial, educational television, and to make Channel 56 available for com¬ 
mercial operation, at Evansville, Indiana. 

13. It is requested that a notice of proposed rule making be issued 

promptly and prior to a final decision in the comparative hearing for 
* • • 

s Channel 7 at Evansville, Indiana. It is further requested that the notice 

of proposed rule makihg be published without awaiting receipt of pleadings 

in opposition to this petition, since any opposition may be expressed in 
* •* . 

comments on the proposed rule making. 

Respectfully submitted, 

PREMIER TELEVISION, INC. (WFIE) 
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OHIO VALLEY TELEVISION CO. 
(WEHT) 

Haley, Doty & Wollenberg 
/s/ Andrew G. Haley 

i 

Their Attorneys 

October 20, 1954 
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[ Received Dec. 2, 1954, FCC] 


In the Matter of ) 

Amendment of Section 3. 606(b), Table ) 

of Assignments, Rules Governing ) 

Television Broadcast Stations ) 

(Evansville, Indiana and Henderson, ) 

Kentucky) ) 


REPLY TO OPPOSITIONS TO PETITION 
FOR AMENDMENT OF TELEVISION 
ALLOCATION TABLE 

1. Premier Television, Inc. and Ohio Valley Television Co. on 
October 20, 1954, filed a petition for amendment of the Commission's 

i 

television allocation table for Evansville, Indiana. Petitioners requested 
that the Commission issue a notice of proposed rule making looking toward 
the reservation of VHF channel 7 for non-commercial,' educational pur¬ 
poses, and the use of UHF channel 56 as a commercial television channel 
at Evansville, Indiana. Evansville Television, Inc., WFBM, Inc., and 
On The Air, Inc., applicants for channel 7 at Evansville, Indiana [here- 

j 

inafter referred to as opponents] filed oppositions to petitioners' proposal 
on November 12, 1954. 

i 

2. The opponents have relied heavily on several opinions of the 
Commission involving requests for deintermixture. They have restated 

134 the arguments against deintermixture which weri made in those 

| _ 

cases as follows: (a) Intermixture in the allocation of VHF and UHF tel¬ 
evision stations is desirable and it should be maintained in the Evansville, 

! 

i 

Indiana, allocations; (b) The UHF stations in Evansville serve a UHF 



audience, the existence of which will prevent the failure of the stations 

when VHF competition is encountered; (c) The reservation of a VHF 

channel for noncommercial, educational television at Evansville is not 

warranted; (d) The applicants for channel 7 have a vested right in the 

preservation of the VHF allocation at Evansville, and that right cannot 

* * be disturbed by rule making. They have added that deintermixture will 

not be achieved in the Evansville market even if the proposal is granted. 

• • * * 

3. .We realize that the Commission has ruled against petitions for 

deintermixture in other areas on a case to case basis. We believe, how- 

• * 

ever, that recent e’vents and the continuing demise among the UHF stations 
♦ 

in intermixed markets (following issuance of those opinions) call for a 

V 

reevaluation of the Ccfmmission’s approach to the entire problem of inter- 
mixture. There is no doubt that intermixture as provided in The Sixth 
Report and Order [ now almost three years old] has proved undesirable 
as far as markets such as Evansville are concerned. Members of the 
Commission and the industry agreed in testimony before The Potter Sub¬ 
committee of the Senate Committee on Interstate and Foreign Commerce 
135 that intermixture was undesirable, and that many UHF stations had 

suffered because of it. Certain remedial steps were suggested but only 
one of these plans (expansion of the multiple ownership rules to permit 

ownership of 2 UHF stations in addition to 5 VHF stations) has been trans- 

% 

lated into action. .Meanwhile UHF stations in areas of intermixture have 

/ ’ 

continued *to suffer. There have been very recent failures of UHF stations 
occasioned by intermixture. The failures have continued even after the 
Commission refused to effect deintermixture in other areas. We believe, 
therefore, that a reevaluation is called for in the present case. 

4. - Opponents claim that intermixture does not impair the ability of 

* 

the UHF stations to*serve the public. Experience, however, supports the 
contrary view. Indeed, one of the present opponents has long shared that 
view. We attach hereto as Appendix A, a copy of a letter dated December 
13, 1950, addressed to the Evansville Chamber of Commerce by Mr. 

Martin L. Leich on behalf of On The Air, Inc. We believe that Mr. Leich's 
letter is a remarkably accurate forecast of the impairment of competition 


I 


45 

j 

and diversity of television service which will accompany intermixture in 
Evansville. In particular, we invite the attention of the Commission to 
the statement appearing on page 3 of the letter: 


136 


"Once that matter has been decided, there would probably be 


a long time before the others interested in television would apply for UHF 

i 

frequencies, as it would be very difficult for them to compete against the 


VHF station." 


Mr. Leich also stated (page 2) that T, the effective range of television sta¬ 
tions on UHF frequencies will be more limited than that of television 
stations on VHF frequencies. ” He continued (page 3) . . . due con¬ 

sideration should be given to the bad effect of trying to mix VHF and UHF 
channels in the same city. " Petitioners believe that the opinion of Mr. 
Leich (expressed at a time when he had no reason to argue for or against 
deintermixture) has proved to be correct. We also believe that his judg¬ 
ment is entitled to considerable weight as evidence of the practical con¬ 
siderations faced by a UHF station in the Evansville market. 

5. The channel 7 applicants argue that the reservation of channel 


7 for noncommercial, educational use at Evansville will be a "waste of 
valuable frequency space. " That characterization is excerpted from a 
recent opinion of the Commission (In re Sir Walter Television Company , 
11 Pike & Fischer HR 331). We believe that the terminology quoted is 
most unfortunate. Taken literally, it would appear to be contrary to the 


entire spirit and motivation of the Commission's reservation plan. The 
words might logically imply that UHF channels were reserved for educa 

i 

j 

tional stations because the Commission did not want to waste the more 
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valuable channels on a public spirited enterprise 


such as educational 


television. We cannot believe that it is intended to me^n what the words 
import. The Commission has continually declared that noncommercial, 
educational television will not spring up overnight; that it must be encour 

i 

aged and helped by the Commission. For those reasons the basic televi¬ 
sion allocation report manifests the channels will be reserved for educa¬ 
tional stations so that educational television will develop on a sound, 

j 

feasible and lasting basis. 














6. Petitioners urge that educational institutions in Indiana and 
Kentucky be offered a more attractive stimulus to the financing and de- 
velopment of educational television than the present allocation of a UHF 
channel. The hazards in starting the educational stations are sufficient 
without adding the hazards of UHF. * We believe that the educational 
institutioni wyi, with proper encouragement, develop a regional network 
of VHF stations in the area; the Evansville station could be a key link in 

m 

this chain. But this cannot be achieved overnight. It must be stimulated 

» 

and the beet means of encouragement is to offer a more desirable facility 
to the educators. It is clear that the public will benefit from de- 
intermixture in the Evansville area by the encouragement and stimulation 

to educational!television, as well as through the maintenance of effective 

# 

competition among the commercial stations 

7. Finally, the opponents argue that petitioners’ proposed rule 
making changes will not achieve deintermixture in the Evansville area. 
They argue that the allocation of VHF channel 9 at Hatfield, Indiana, 
would preserve the current situation of intermixture even if channel 7 
were deleted from Evansville. Petitioners do not envision serious com¬ 
petition from a station which may ultimately be constructed at Hatfield, 
Indiana on channel 9. The station will have the primary task of serving 

Hatfield, ahd it will provide considerable service to Owensboro, Kentucky, 
* * 

itself a substantial market. The amount of competition from a station at 
Hatfield (20 miles east of Evansville) will be far less than that which 
would be encountered from a VHF station in Evansville, and a VHF station 
in Hatfield. . The difference in degree may well make the difference be¬ 
tween survival and extinction of UHF in Evansville. 

8. In many markets the plight of UHF is hopeless and the pioneers 
who pinned their faith on UHF are going under one by one. In some mar¬ 
kets, such as Evansville, the Commission can still save the situation by 

acting boldly and decisively. Whatever equities exist in favor of VHF 
_ 

♦ The recent experiences of station KTHE, Los Angeles, California, 
confirm this view. KTHE began operation on UHF channel 28, but it was 
forced to leave the air because of the difficulty of serving a small UHF 
audience in the Cos Angeles area. 
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139 applicants are far outweighed by the equities of the public and the 

i 

UHF stations which have expended large sums in serving the public. 

9. We respectfully urge that the Commission issue promptly a 

notice of proposed rule making which will permit full exploration of the 

i 

basic issues raised by petitioners. 

Respectfully submitted, 

PREMIER TELEVISION, INC. (WFIE) 

OHIO VALLEY TELEVISION CO. 
(WEHT) | 

Haley, Doty & Wollenberg 

/s/ Andrew G. Haley 

/s/ Michael H. Bader 


December 1, 1954 


Its Attorneys 
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ON THE AIR, INC. 

Evansville, Indiana 

i 

Radio Stations: WGBF (NBC)* WMLL (Frequency Modulation) 
Publications: LISTEN (Weekly) 

December 13, 1950 

Mr. Walter Drier, President 
Evansville Chamber of Commerce 
c/o Union Federal Savings & Loan Assn. 

Evansville, Indiana 

i 

Dear Walter: 

This is in reply to your inquiry as to the reasons that no television 
stations have been established in Evansville up to the present time. 

The reasons are many and complex, but I shall try to condense 

! 

them and set them forth herein as briefly as possible. | 

i 

The number one reason that there is no television station in Evans- 

ville at the present time is that the only application for a television station 

| 

in Evansville which was filed before the freeze" (that of Trans-American 



A 


* * • * 

Television Co^p., Philadelphia, Penna.) was not granted before the 
/ # ’’freezp” went into effect. 

* i • ! 

The ’’freeze” was put into effect by the Federal Communications 
Commission on September 30, 1948. It is still in effect. This ’’freeze” 
means that although the FCC will accept applications for television con¬ 
struction permits, they will not act upon them until they have made their 

* 

\final decisions regarding television channel allocations. 

. * ♦ 

The ’’freeze” was put into effect because the Commission had found 
that their original V.H. F. television channel allocation had not worked 
but as they had anticipated. Theoretically V. H. F. television was sup- 
. posed to be limited to a range of approximately fifty miles. However, 
after a number of stations had been in operation for some time it was 
discovered that the effective range of V. H. F. television was considerably 
greater. This is borne out by the fact that people here in Evansville re- 
ceive television reception of sorts from Indianapolis, St. Louis, Louis¬ 
ville, Cincinnati and Nashville. This meant that serious interference 
problems were developing due to tl^e fact that television stations on the 
same channel and on adjacent channels were being established too close 
^ together. 

141 In order .to solve this problem the FCC had to make a new allocation 

plan. Since only'fwelve channels are available in the V.H. F. frequencies 
for television (the others being assigned largely to Governmental services) 

• i 

the Commission decided that they should assign television stations to a 

much higher frequency range, namely the U.H. F. frequencies. They set 

aside 42 channels in the U. H. F. frequencies for television and prepared 

a new allocation plan. Before putting the new plan into effect, however, 

they announced that they would hold hearings on this problem and also on 
* 

the problem of color television. The color problem was taken up first, 
and, as you noldoubt know, those hearings were recently concluded with 

the CBS color system being adopted. However, RCA and others are pro- 

* 

testing this decision, and it is far from final. Since the conclusion of the 
color television hearings the FCC has been holding hearings on the gen- 
eral question of the use of the U.H. F. frequencies for television. Later 


« 


. | 

they will hold hearings on the specific city-by-city channel allocations of 
their proposed plan. 

i 

The original V. H. F. television allocation plan showed two such 
channels for Evansville. The proposed new television allocation plan, 
which is the subject of the present FCC hearing, shows no V. H. F. chan¬ 
nels for Evansville but does show three U. H. F. channels. The proposed 
allocation plan shows V. H. F. channels only in the cities where they exist 
now (which are mostly the large metropolitan centers), in some other 
large metropolitan centers and in certain smaller communities sufficiently 
removed geographically from other V. H. F. cities to make V. H. F. serv¬ 
ice without interference to other stations. 

There are many disadvantages to the U. H. F. frequencies. No 
equipment is available commercially as yet either for transmitting or 
receiving on these channels. After the Commission makes its final deci¬ 
sion, it will be some time before such equipment does become available. 

At first it will, of course, be somewhat more expensive than the V. H. F. 
equipment which is now being produced in large quantities. Furthermore, 
according to the experimentation which has been conducted so far, the 
effective range of television stations on U. H. F. frequencies will be more 
limited than that of television stations on V. H. F. frequencies. 

On the other hand, since no more channels are Available in the 
V. H. F. frequencies for television, if the Commission does not utilize 
the U.H. F. frequencies, they will either have to limit greatly the number 
of television stations which can be established, or there will be intoler- 

i 

able interference among the stations, which will eventually result in each 

j 

station having a very limited coverage area. This would destroy the ad¬ 
vantage of V. H. F. over U. H. F. 

142 Insofar as possible the Commission has avoided in their proposed 

allocation plan assigning both U.H. F. and V.H.F. channels to the same 
market. The reason for this is that if both V. H. F. arid U. H. F. were 
used in the same community, the people would have to have special tele¬ 
vision sets which would receive both V. H. F. and U. H, F., or V. H. F. 

i 

receivers with converters, or two sets. Any of these alternatives would 



be more expensive than a receiver for one band alone. 

I believe that in any action taken by the Chamber of Commerce or 

its members in connection with the television allocation hearings, due 

consideration should be given to the bad effect of trying to mix V. H. F. 

and U. H. F. channels in the same city. Any petition or other action 

should stress the necessity of assigning several V. H. F. channels for 

Evansville aijd not just one. If only one V. H. F. channel is assigned to 

Evansville, Relieve that the result would be a considerable delay in the 

providing of television service to the city, as there would undoubtedly be 

long hearing’s on th'e applications of the various parties who would want 

to get the cfee V. H. F. channel. Once that matter has been decided, there 
% 

would probably be a long time before the others interested in television 

would apply for U. H. F. frequencies, as it would be very difficult for 

them to compete against*the V. H. F. station. If, however, several V.H.F. 

channels are assigned, all interested in going into television here could 
** f 

do so without conflict or delay. The same thing would be true if several 

U. H. F. channels (and no V.H.F.) were assigned to Evansville, except 

that would be a necessary delay until the proper equipment was available. 

* 

All indfdqtions so far have been to the effect that the Commission 
will eventually Confirm their proposed allocation plan, utilizing the U.H.F. 
frequencies. They have also indicated that eventually they believe all 
television»,should be in the U.H.F. channels, including the present V.H.F. 
stations already*on the air. However, it is impossible to predict what 
the Commission will eventually do, and it is possible that they might 
abandon the^r proposed allocation plan or modify it considerably. 

In addition to the Governmental restrictions set forth above there 
are economic reasons that no television stations have been established in 
Evansvtile to date. 

The minimum cost of establishing a full power television is approx¬ 
imately $250,600.00. This cost could be reduced to a certain extent by 
an existing station utilizing its present studio and transmitter sites, its 
AM-FM towers, etc., but just how much is questionable. 

In addition to this large capital investment any one going into 


I 


51 

television has to plan on sustaining substantial losses for the first few 
years. 

143 Everything in television costs about five times as much as it does 
in regular broadcasting. This means that television rates will have to be 

i 

at least five times as much as standard broadcasting rates. In view of 

i 

the fact that for the first several years a very small television audience 
will be available to advertisers, these rates will be difficult to justify 

and to obtain. This means that sound business judgment dictates a very 

i 

slow and careful approach to the matter of going into television. 

Still another factor which has delayed the establishment of a televi- 

i 

sion station in Evansville is the fact that the coaxial cable which is used 

i 

for transmitting live television network shows does not run through Evans¬ 
ville. This cable is built and maintained by the A.T, & T. So far as I 

j 

know, they have no present plans for extending the c^ble to Evansville, 

i 

a very expensive and time-consuming job. This means that until some 

i 

time after a television station is established, and the A.T. & T. is con¬ 
vinced that their service is needed and would be used, in all likelihood 
live network television programs could not be obtained. They would have 

i 

to be broadcast from kinescope recordings which arej not nearly as satis¬ 
factory as live network telecasts. 

We wish the Chamber of Commerce success in its attempt to obtain 
V. H. F. television channel assignments for Evansville, but we hope that 
your efforts will not be made on the basis of asking for one V.H. F. chan- 

I 

nel only. 

I hope that the above gives you the information which you want. If 
it does not, please let me knpw, and I will try to answer any further 
questions you may have. 

With best personal regards, I am 

; 

Very truly yours, I 
Martin L. Leich 

i 

Operations Manager 

144 

t 

♦ 

[ Certificate of Service] 
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In the Matter of ) 

» * 

»* .• , • . 

Amendment of Section 3. 606, ) 

Table of Assignments, Rules ) 

4 Governing Television Broad- ) * 

cast Stations. ) 

* MEMORANDUM OPINION AND ORDER 

• By the Coinmission: Commissioners McConnaughey, Chairman and 

,Hennock not participating. 

Commissioner Bartley dissenting. 

*• . 

i. The Commission has under consideration a Joint Petition filed 
on October 20, 1954, by Premier Television, Inc., (WFIE), Evansville, 
Indiana, and Ohio Valley Television Co. (WEHT), Henderson, Kentucky, 

i 

requesting rule making to amend the Commission’s television Table of 
Assignments contained in Section 3.606, Rules Governing Television 

Broadcast Stations, so as to reserve VHF Channel 7 at Evansville for 

.* • 

• non-commercial educational use in lieu of Channel 56. Oppositions to 

the above petition were filed on November 12, 1954 by Evansville Televi- 
* 

sion, fiic., and On The Air, Inc., ^nd on November 15, 1954, by WFBM, 

> 

Inc. A Rlply to the Oppositions was filed by petitioners on December 1, 
1954. 

Four television channels Ire assigned to Evansville: VHF Chan- 

• nel 7 and UHF Channels 50, 56, and 62, with Channel 56 reserved for 

i 

non-commercial educational use. Petitioner Premier Television, Inc., 

• i 

is presently operating Station WFIEj on Channel 62 in Evansville, and 
Petitioner Ohio Valley Television do. is presently operating Station WEHT 

on Channel 50 in Henderson, Kentucky, a community within 15 miles of 

• f 

Evansville. No applications have been filed for Channel 56, the educa¬ 
tional assignment. Three mutually exclusive applications for Channel 7, 
filed by Evansville Television, Inci, On The Air, Inc., and WFBM, Inc., 
are involved in a comparative hearing. The record in this proceeding 
has been closed and an Initial Decision granting the application of Evans* 

ville Television,. Inc., was issued by the Examiner on October 6, 1954. 

* 

Exceptions to the Initial Decision and Requests for Oral Argument have 

9 

been filed by the parties. Replies to Exceptions are due on December 
23, 1954/ 
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3. Petitioners seek to remove the intermixture;of commercial 

| 

VHF and UHF assignments in the Evansville area. In support of their 
request, they contend that the experience of other stations in mixed mar- 

i 

kets has demonstrated that VHF and UHF stations in the same mar- 
ket cannot compete successfully; and they submit that the evidence pre¬ 
sented before the Senate Subcommittee on Communications bears out 
their contention. Petitioners urge that Evansville is a UHF market be¬ 
cause of the absence of VHF signals and VHF-only receivers in the area; 
that the UHF stations provide a comprehensive and varied program serv¬ 
ice; that 72,000 UHF receivers have been installed, representing a public 
investment of over $20,000,000; and that the addition of a VHF station in 

i 

the area would adversely affect the healthy competitive situation and di¬ 
versification of services in the area. They further urge that adoption of 
the proposed amendment would protect the public investment in UHF with- 

i 

out any private injury since no parties have expended funds in reliance of 
obtaining a VHF assignment which would not ordinarily be spent in seek¬ 
ing the UHF channel proposed to be substituted for Channel 7. Finally, 
petitioners argue that there are no nearby educational I reservations and 
that an educational station on UHF Channel 56 cannot provide desired ed- 

i 

ucational service to the whole area. They urge that the reservation of 
Channel 7 will facilitate the future development of a wide-area VHF edu- 
cational service. 

4. In their Oppositions to the proposed amendment, Evansville 
Television, Inc., On The Air, Inc., and WFBM, Inc. urge that the Evans¬ 
ville area is not a UHF area in view of the assignment of a VHF channel 

to Hatfield, Indiana, about 18 miles from Evansville, and in view of the 

i 

existence of thousands of VHF sets in that area. They submit that peti¬ 
tioners’ fears concerning the adverse effect of a VHF station in the area 
are unfounded since the UHF stations have had no VHF competition for 
some time, the terrain in the area is favorable to UHF transmissions, 
and there are over 72,000 UHF receivers in the Evansville market. They 
urge that petitioners’ request for de-intermixture is an attempt to avoid 
competition and that no showing has been made that the public interest 

i 

i 

i 


requires de-intermixture in the Evansville area. With respect to the 
reservation of Charihel 7 for educational use, these parties submit that 
the educational interests in the area supported the reservation of Channel 
56; that the UHF reservation is adequate, and that a change in reservation 
to Channel 7 would deprive the public of a valuable facility for a long 
time. They further urge that they have expended a great deal of time, 

• effort, and money iij prosecuting their applications through a long com¬ 
parative hearing. Finally, these parties cite several recent cases wherein 
the Commission denied similar requests. 

147 5. In their‘Reply, petitioners submit that while the Commission 

has ruled against de-intermixture in other areas, on a case-to-case 
basis, the continued failures of UHF stations because of intermixture, 
calls for re-evaluation of the entire intermixture problem, particularly 
in so far as the Evansville market is concerned. Petitioners point out 
that while On The Air, Inc., opposes the subject petition, as far back as 
1950 it argued against intermixture in the Evansville market and forecast 
the adverse effect intermixture would have on competition and diversity 
of television service in the Evansville area. Petitioners urge, further, 
that the reservation of VHF Channel 7 for non-commercial educational 

use at Evanjftrille would not be a waste of a valuable frequency space; that 

«< 

* 

the assignment of a VHF channel for educational use at Evansville would 
offer a stimulus io the financing and development of educational television 

4 ♦ 

in the arear^ and that the public would benefit by the encouragement given 

to educational television and the ipaintenance of effective competition 
• * 

'• among the commercial stations. Petitioners assert that UHF can still be 

* t 

saved in the Evansville market. They urge that whatever equities exist 
in favor of the “VHF applicants for Channel 7 are far outweighed by the 
"• equities of the ^public and the UHF stations which have expended large 
sums in serving the public. 

6. Petitioners seek to de-intermix commercial VHF and UHF as- 
* •• 

signments in Evansville by reserving the only VHF channel assigned to 
that city for us$ by a non-commercial educational station. However, 
since a VHF channel is assigned to Hatfield, Indiana, at a distance of 


55 

only 20 miles from Evansville, petitioners* proposal would not eliminate 
intermixture completely from the Evansville area. The Commission is 
of the view that the subject petition should be denied. The channels as¬ 
signed to Evansville were made effective over two and a half years ago. 
The petitioners chose to apply for UHF frequencies and obtained author¬ 
izations to operate stations on UHF channels. Three other parties, in 
reliance upon the Commission*s assignments, chose instead to apply for 
the one VHF channel assigned. These parties have prosecuted their ap- 

i 

plications for Channel 7 at a considerable expenditure of time, effort and 
money. A comparative hearing on their applications has been completed 
and an Initial Decision has been issued. We do not believe that we should 

I 

disturb the channel assignments in Evansville as requested by petitioners 
at this late date. Petitioners have not demonstrated that the public in- 

i 

terest requires that we change the channel assignments in Evansville as 
requested in’ their petition. Moreover, we do not believe that the public 

i 

interest would be served by reserving the only VHF channel assigned to 

i 

Evansville. 

i 

148 7. In view of the foregoing, IT IS ORDERED, That the petition of 

i 

Premier Television, Inc., and Ohio Valley Television Co., IS DENIED. 

FEDERAL COMMUNICATIONS 
COMMISSION 

Mary Jane Morris j 
Secretary 

i 

Adopted: January 5, 1955 

Released: January 11, 1955 
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In the matter of ) 

Amendment of Section 3. 606(b), Table of ) 

Assignments, Rules Governing Television ) 

Broadcast Stations. )j 

(Evansville, Indiana; Hatfield, Indiana, ) 

and Henderson, Kentucky) )! 
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f 

‘I 

i 

*J ** PETITION FOR REHEARING AND 
, ' FURTHER REQUEST FOR RULE 

I 1 MAKING. 

* Pursuant to Section 405 of the Communications Act of 1934, as 

amended, Premier Television, Inc., and Ohio Valley Television Co. 1/ 

9 

. file this petition for rehearing with respect to the Commission’s action 

% 

of January 5, 1955, denying petitioners’ request for deintermixture in 
the commercial television channel assignments at Evansville, Indiana. 2/ 
Petitioners further request that the Commission institute rule making 
( ' proceedings looking toward the deletion of channel 9 at Hatfield, Indiana 

151 * h from the television allocations table; and petitioners ask that their 
proposal; as thus enlarged, be made the subject of formal rulemaking 
proceedings.* 

4 • 

* 

’ In support of the foregoing it is respectfully shown as follows: 

I. 

• * % * ^ , The Present Status of the Case 

.. 1. Premier Television, Inc. is the permittee of station WFIE, 

»• * • 

which operates at Evansville, Indiana, on UHF channel 62. Ohio Valley 

Television Co. is the permittee of station WEHT, which operates at Hend- 

ersoft, Kentucky, on UHF channel 50. Petitioners on October 20, 1954, 

filed a joint petition for the reservation of VHF channel 7 at Evansville, 

* • * 

. Indiana, for non-commercial, educational use and for the allocation of 
UHF channel 56 on a commercial basis at Evansville. Petitioners re¬ 
quested that the Commission take this action in order to avoid undesirable 
* intermixture of VHF.^nd UHF commercial television allocations at Evans¬ 
ville, Indiana, and in order to reserve the most favorable television 
channel-for educational service at Evansville. Three competing applicants 
• for channel 7* at Evansville, Indiana 3/ filed oppositions to petitioners’ 

15*2 proposal on November 12, 1954. Petitioners filed a joint reply to 


«** 


i/ 

2 / 



Referred to as ’’petitioners. ” 

Memorandum Opinion and Order, released January 11, 1955, 11 Pike 
& Fischer RR 909. 

Evansville Television, Inc.,' On The Air, Inc. and WFMB, Inc. 
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j 

i 

i 

i 
i 
! 
i 

j 

the oppositions of the channel 7 applicants on December 1, 1954. On 

January 5, 1955, the Commission announced its Memorandum Opinion 

j 

and Order denying the joint petition and refusing to institute rulemaking 
or grant petitioners a hearing on their proposal. Two Commissioners 
did not vote on the matter, and one dissented. The Opinion was made 
public on January 11, 1955. 

2. The Commission disposed of petitioners' proposal in a single 

| 

paragraph which reads as follows: 

" Petitioners seek to de-intermix commercial VHF and UHF 

i 

assignments in Evansville by reserving the only VHF channel assigned 

j 

to that city for use by a non-commercial educational station. However, 

since a VHF channel is assigned to Hatfield, Indiana, at a distance of 

1 

only 20 miles from Evansville, petitioners 1 proposal would not eliminate 
intermixture completely from the Evansville area. The Commission is 
of the view that the subject petition should be denied. The channels as- 

I 

signed to Evansville were made effective over two and:a half years ago. 
The petitioners chose to apply for UHF frequencies and obtained author¬ 
izations to operate stations on UHF channels. Three Other parties, in 
reliance upon the Commission's assignments, chose iiistead to apply for 
the one VHF channel assigned. These parties have prosecuted their ap¬ 
plications for Channel 7 at a considerable expenditure of time, effort and 
money. A comparative hearing on their applications has been completed 
and an Initial Decision has been issued. We do not believe that we should 
disturb the channel assignments in Evansville as requested by petitioners 
153 at this late date. Petitioners have not demonstrated that the public 

interest requires that we change the channel assignments in Evansville 
as requested in their petition. Moreover, we do not believe that the pub¬ 
lic interest would be served by reserving the only VHF channel assigned 
to Evansville." 

II | 

Argument 

3. Petitioners respectfully submit that the Commission grievously 

| 

erred in denying the petition. The reasons assigned in the Memorandum 


i 
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Opinion and Ordeif are so manifestly inadequate to justify the result 

reached that the decision is rendered arbitrary and capricious on its 

face. We do not make this assertion lightly; the Commission's opinion 

* 

amounts essentially to (1) a recital of the various pleadings, (2) a state- 

* » 

ment as to the private interests of the applicants for channel 7 at Evans¬ 
ville, Indiana, and fa) a conclusion, quite devoid of supporting facts or 
explanation, that the public interest would not be served by grant of the 
petition. 

4. If our analysis of the opinion is correct, as we shall demonstrate 

herein, it is clear that the Commission's decision is invalid as a matter 

of law, and unsound as a matter Of policy. The Commission has certain 

* 

• * delegated quasi-legislative powers, but it must act rationally and it must 
% * 

154 give reasons for its actions which will permit a reviewing court to 

determine if the Commission is acting rationally. It may not rule by fiat. 

*. , t 

Federal Communications Commission v. Pottsville Broadcasting Company , 
309 U. S. 134; Administrative Procedure Act, Section 6(d) 

5. *The inadequacy of the Commission's disposition of the problem 
presented is plain. ^he Commission points out that complete de-inter- 
mixture was not sought (see Point HI, infra ), but it does not say that 
substantial de-intermixture would not be helpful. The Commission re¬ 
lies upon the fact that the allocations to Evansville have been effective 
for two and one-half years. The Commission ignores the facts that (1) 
television allocations were not subject to change for one year of that 
period, and (2) there has not been until recently sufficient experience 
with the total inability of UHF to compete with VHF to provide a factual 

basis for the relief sought by the petition. As recently as October, 1953, 

% 

the Commission represented to the United States Court of Appeals for 
the District of Columbia Circuit that it believed that UHF and VHF could 

* ft . 

form an integrated television service. 4/ Today, this hope has proved to 
be an illusion. We do not criticize the Commission for its past 

_:__ 

4/ Logansport Broadcasting Corp. v. United States, 93 U. S. 

App. D^C. 342, 210 F. 2d 24. 
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i 

errors of judgment in regard to intermixture; we do say that a present 
inflexible refusal to correct those errors because they have been in force 

i 

for two years cannot be justified. 

6. Next the Commission stresses the reliance of the applicants 

for channel 7 upon the existing allocation, and implies (without quite say- 

i 

ing so) that their expenditures of funds constitute a compelling reason for 
leaving the allocation unchanged. The Commission fails to evaluate the 

i 

i 

injury to these applicants, if any, which would flow from the channel 
change. And the Commission disregards the fact that it has repeatedly 

(and properly) made changes in the allocation plan wheh the public interest 

i 

will be served, even if existing licensees of long standing are adversely 
affected thereby. j>/ The expenditure of funds by private parties in reli¬ 
ance on the provisions of the television allocation table does not give those 
parties a vested right to the preservation of the particular channel alloca¬ 
tion. This principle was firmly established in Hearst Radio, Inc ., 9 Pike 
and Fischer RR 145 where the Commission said: j 

" . . . it is our perpetual mandate that the public, not some 
private interest, convenience or necessity must govern the issuance of 
licenses under the Act." 

7. If the expenditures of private parties are considered as relevant 
or determinative in this case, the Commission erred by ignoring com¬ 
pletely petitioners 1 tremendous investments in UHF which exceed 

$1,000,000.00. It should be pointed out that petitioned expenditures 
were devoted to providing television service to the public, while the chan¬ 
nel 7 applicants have spent funds solely in seeking a construction permit. 

i 

8. Finally, the Commission's opinion gives a bare mention to the 
public interest. The Commission did not discuss the numerous and sub¬ 
stantial arguments for de-intermixture urged upon it in our petition and 
reply. It simply asserts that (1) we have not demonstrated that the public 

j>/ E.g., Assignment of channel 6 to Whitefish Bay. In that case the 
Commission refused even to consider the impact on existing UHF 
stations of this assignment. Hearst Corporation , 9 Pike and Fischer 
RR 1385. ' 


interest would be served by the proposal, and (2) the Commission does 
*1 not believe* that the public interest would be served by reservation of 

t * * •* 

channel 7 for education. 

9. .With deference, petitioners urge that a simple denial of their 

* petition without opinion would have been more candid and just as Illumin- 
ating. Certainly neither petitioners nor a reviewing court could ascertain 

157 from the op'inion why the Commission believes that petitioned 

• » 

arguments are unsound. The recital in the Commission’s Opinion of 

• i 

opposing contentions gives the appearance of reflecting careful consider- 

* » 

. 4 ation. But the failure to evaluate opposing contentions makes the recital 
a futile act. 

10. Does the Commission believe that UHF can survive in the 

Evansville area if channel 7 is operated commercially? Does the Com- 

♦ 

mission believe that the effect upon UHF is relevant ? Does the Commis- 
p sion believe that educational channels are wasted channels and VHF chan- 
r ; nels should not be wasted ? Does the Commission believe that the equities 
of the applicants for channel 7 are more important than the public interest 
4 in maintenance of healthy competition in television ? 6/ Petitioners have 
t studied the opinion and cannot find the answers to these fundamental ques¬ 
tions of policy. Petitioners appreciate the almost insuperable burdens 

% 

vf the Commission, but petitioners believe that as a matter of law they 

1 * are entitled to the answers. Petitioners believe that as a matter of policy 

.♦Congress and the public rightfully expect the Commission to furnish the 
♦ • 

answers. A recent study by a congressional subcommittee has vigorously 

158 urged that the Commission’s denial of petitions for deintermixture 


* «* * 

-*—i- 

6/ In formulating the allocation plan the Commission did not hesitate 
to cut off the rights of applicants who had gone through hearings, 
Hearst Radio, Inc ., 8 Pike and Fischer RR 634, nor to move 
existing stations, Zenith Radio Corporation, 9 Pike and Fischer 
RR 183. « 
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should be reconsidered on the very grounds herein urgbd, 7/ and a 
report to Congress on the problems raised by intermixture is expected 
by March 3, 1955. (Letter and Memorandum dated February 1, 1955 
addressed to the Chairman, Federal Communications Commission, by 

the Chairman, Committee on Interstate and Foreign Commerce, United 

! 

States Senate. Committee Print, 84th Congress, 1st Session, pp 12,45.) 

i 

Petitioners believe that this case requires reexamination in the light of 
the Committee's request. 

i 

159 11. Recently the Commission granted a petition requesting rule- 

j 

making for deintermixture of UHF and VHF commercial television allo- 

I 

cations in the Albany-Schenectady-Troy area. Van Cdrler Broadcasting 
Company , FCC 54-1548, December 17, 1954. In that case, the Com¬ 
mission proposed to require a pioneer VHF station to change to a UHF 

i 

channel, and to permit the local educational television grantee to operate 
on the VHF channel. The ’’time, effort and money” spent on VHF by the 
existing licensee in that case did not preclude the Commission from giving 


7/ ”It seems to us that the importance of preserving UHF at this time 
is great enough to warrant Commission approval of deintermixture 
petitions even though some applicants may have spent money in pros¬ 
ecuting their applications up to that point. There may be good reasons 
for turning down the various deintermixture petitions or for providing 
special relief for the applicants adversely affected by an order grant¬ 
ing deintermixture. But it seems to us that where deintermixture is 
otherwise in the public interest, the mere fact that the applicants for 
the VHF channel have spent considerable sums of money prosecuting their 
applications for the VHF channel which is proposed to be changed, 
is not sufficient reason for turning down the request. 

’’The Commission should be requested to reexamine the petitions for 
deintermixture which have heretofore been rejected and to report back 
to the committee within 30 days whether there are any other public- 
interest factors involved in rejecting these petitions. The Commis¬ 
sion should be further requested to submit within said 30-day period 
a detailed statement setting forth the specific steps it proposes to take 
with respect to the UHF matter. ” 


i 



consideration to the proposal that the station shift to a UHF channel. The 
Commission's Notice of Proposed Rule Making in that case does not con- 
tain a discussion of the respective private interests involved, but it is a 
fact that the existing VHF station has. been on the air since 1939. If such 
a long established station is required to show cause why it should not 

operate on a UHF channel, we believe that the Commission is compelled 

« 

as a minimum to grant the request for rule making in this case where no 
VHF station has yet been authorized; 

III 

Further Request for Proposed 
* Rule Making - Deletion of Allocation 

of Channel 9 to Hatfield, Indiana. 

, * 

12. Petioners.were well aware at the time of filing their original 
•» » 

petition that there* would be some VHF commercial service in Evansville 
and Henderson even if their proposal for deintermixture in the Evansville 
allocations should be granted. Petitioners realized that if the proposed 
station on VHF channel 9 were ultimately constructed at Hatfield, Indiana, 
its signal would be received in the Evansville area. Petitioners argued, 
however, that the competition from the proposed Hatfield station would 
be far less ruinous to their UHF stations than the competition from the 
Hatfield VHF station and an Evansville VHF station. Furthermore, be¬ 
cause of their recognition of the Commission’s reluctance to make mul¬ 
tiple changes in the allocation plan, petitioners did not originally request 
the deletion of the assignment. In light of the Commission’s apparent 
’’all or nothing” attitude toward intermixture in the Evansville area, 
however,'and because it would manifestly be in the public interest, peti¬ 
tioners now propose that t*ie Commission delete the allocation of VHF 
channel 9 to Hatfield; Indiana. An excellent UHF channel already assigned 
to Owensboro is available for assignment to the successful appli¬ 
cant in the Hatfifeld proceeding. 8/ Indeed, both applicants for channel 

t 

--=- 1 - 

8/ If the VHF allocation in Hatfield is withdrawn, channel 14 may be 
assigned to an applicant for that city under Section 3.607(b) of the 
Commission’s Rules and Regulations. 9 
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i 

9 Hatfield have indicated considerable interest in channel 14; both appli¬ 
cants originally filed applications for channel 14, and one of them re¬ 
ceived a construction permit for that channel at Owejisboro. When chan- 

i 

nel 9 was added to Hatfield, the Owensboro parties turned their attention 
to channel 9. 

j 

13. There is no compelling need for preserving the allocation of 
channel 9 at Hatfield. On the contrary, the applicants at Hatfield as well 

t _ 

as the public would benefit greatly. UHF channel 14 would be available 
to the applicants in Hatfield (or in Owensboro, if the applicants choose.) 

i 

The ultimate grantee of the station, therefore, will enjoy the distinct 
advantage of operating on a highly desirable UHF channel with great 
potential coverage. The channel 14 station may begin operation with a 
considerable UHF audience (ready-made through petitioners 1 pioneering 
efforts.) , 

i 

162 14. The public would benefit by the substitution of channel 14 for 

channel 9 because all service in the Evansville-Hatfield-Henderson- 
Owensboro area would be UHF. All television stations would compete 
on a fair and equal basis. The applicants for channel 9 would suffer only 
in the sense that they would be deprived of the hope and expectation of 

I 

enjoying an unfair advantage. 

IV 

Conclusion 

| 

Petitioners, therefore, respectfully request that the Commission 
rescind its Memorandum Opinion and Order of January 11, 1955, and 
issue a notice of proposed rule making embodying petitioners 1 proposal 

i 

as modified herein. 

i 

Respectfully submitted, 

Premier Television, Inc. 

Ohio Valley Television Co. 

Haley, Doty & Wollenberg 

i 

/s/ Andrew G. Haley 

; 

/s/ Michael H. Bader 

February 4, 1955 
163 [ Certificate of Service] 
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188 [Received Feb. 28, J9S5, FCC] 

In the mattet of 

Amendment of Section 3.606(b), Table of 

Assignments, Rules Governing Television 

* Broadcast Stations. 

(Evansville, Indiana, Hatfield, Indiana, 
and Henderson,. Kentucky) 

• RJJPLY TO OPPOSITIONS TO ’’PETITION 

FOR REHEARING AND FURTHER REQUEST 
FOR RULE MAKING.” 

Premier Television, Inc. and Ohio Valley Television Co. respect- 

t • 

fully submit this Reply to the several Oppositions 1/ to their ’’Petition 
for Rehearing Sand Further Request for Rule Making, ” in the above entitled 

9 

matter. 

1. We have shown in the Petition for Rehearing that the Commis- 

#• sion’s Memorandum Opinion and Order of January 5, 1955, refusing to 

* ! 

' institute rule mak'ftig proceedings looking toward deintermixture at 

Evansville, Indiana, violates Section 6(d) of the Administrative Procedure 
• • 

Act. The Commission’s Opinion simply states that we have not ’’demon¬ 
strated that the public interest would be served by the proposal. ” No 
189 reasons ar*e given in support of this conclusion. The Commission 

states further that ’’the public interest would not be served” by granting 
‘petitioners request for rule making, but the Commission does not give 
reasons in support of that conclusion. Furthermore, the Commission’s 

* •» 

Opinion erroneously disregards the following policy questions raised by 

! • 

; petitioners’ proposal: 

Does the Commission believe that UHF can survive in the 
Evansville ar*ea if channel 7 is operated commercially? 

Does the Cominission believe that the effect upon UHF is 

relevant ? 


1/ Oppositions were filed by On The Air, Inc., Evansville Television, 
Inc. and Consolidated Television & Radio Broadcasters, Inc. (ap¬ 
plicants for ’channel 7 at Evansville, Indiana), and Owensboro Pub¬ 
lishing Company and Owensboro On The Air, Inc. (applicants for 
channel 9 at Hatfield, Indiana). 
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Does the Commission believe that educational channels are 
wasted channels and VHF channels should not be wasted ? 

Does the Commission believe that the equities of the appli¬ 
cants for channel 7 are more important than the public: interest in main¬ 
tenance of healthy competition in television ? 

i 

2. In response to the Petition for Rehearing, the Evansville op¬ 
ponents argue that the basic petition was given legally sufficient disposi- 

j 

tion by the Commission. On The Air, Inc. argues that petitioners "have 

i 

190 no right to ask that the Commission issue another Sixth Report and 

; 

Order" in acting upon their petition; Evansville Television, Inc. states 

i 

that the request M may be denied by a simple statement as was done in 
this case. " The Administrative Procedure Act and the additional author- 

I 

ity cited in paragraphs 3-4 and 8-10 of the Petition for| Rehearing require 

i 

that the Commission's decision be supported by reasons. A simple 
"statement of denial" is arbitrary and capricious. Petitioners' proposal 
does not require a general re-evaluation of The Sixth Report and Order. 
Petitioners' proposal regarding Evansville does not involve a change in 
the allocation table, except the change of the educational reservation 
from channel 56 to channel 7. The only "re-evaluation" that need be 
made relates to the advisability of intermixture at Evansville. We have 

i 

shown that intermixture is undesirable at Evansville, and that it is the 
duty of the Commission to give consideration to effecting deintermixture 
in the Evansville market. 

3. The opponents argue that petitioners have not shown in the Peti¬ 
tion for Rehearing how the public interest would be served by the requested 

i 

changes in the Evansville allocations. The opponents ignore the detailed 
reasons asserted by petitioners in the original petition. For example, 
petitioners stated in the original proposal, that the citizens of Evansville 

191 and Henderson have invested large sums in UHF receivers, anten- 

i 

nas, service and repairs. There has been no investment in VHF-only 
receivers. The situation in Evansville-Henderson, therefore, is ideal 
for the effectuation of an equitable distribution of television facilities 
through deintermixture. (Petition, par. 11). Petitioners documented 
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with nearly a score of specific precedents the contention that ” . . . the 

operation of a VHF television station in the market will adversely affect 

the ability of the present UHF stations to continue to serve the public, 

and to provide a truly competitive and diversified service in the area. ” 

(Petitioq, par. 5). Finally, petitioners showed that UHF channel 56* 

was inadequate for educational television service at Evansville, and peti- 

'* tionerS. also Showed why channel 7 should be reserved for educational 

use in lieu thereof. UHF channel 56* is the only educational television 

assignment available in the Southern Indiana-Western Kentucky-South- 
* 

eastern, Miftois area which has a radius of almost 100 miles. A non¬ 
commercial, educational station on this UHF frequency simply will not 

< 

* provide dependable service in the area it is intended to serve. In a con- 

«. siderable portion of the tristate area no educational service will be avail- 

»• 

able under the present plan. 

* 

192 4. The opponents contend that petitioners have not given reasons 

in support of the further request that channel 9 be deleted from the allo¬ 
cations in Hatfield, and that UHF channel 14 [presently assigned to Owens¬ 
boro] be made available to the Hatfield applicants. Petitioners presented 

w 

such reasons in paragraphs 12-14 of the Petition for Rehearing and Fur¬ 
ther Request for Rule Making. Petitioners state therein that the success¬ 
ful Hatfield applicant will benefit by the utilization of UHF channel 14 be¬ 
cause there is a ’’ready made” audience for the station, created by reason 

of petitioners’ pioneering efforts; that television service in the Hatfield- 

* • 

•’? Owensboro,-Evansville-Henderson area will be truly competitive and di- 

* . • 

versified only if the commercial stations operate uniformly in the UHF 

bank; and that Ulfr channel 14 is fully adequate and suitable for rendering 

service to the area. * 

5/ The Hatfield opponents imply that petitioners wish to ’’obstruct 

and delay the construction of new television stations. ” (Opposition, par. 

15). The implication is totally unwarranted and false and should be 

% 

stricken. Petitioners have a right to request bona fide changes in the 
allocation table. Petitioners have proposed deintermixture in the area in 
order to insure that the public will continue to receive diversified and 



competitive television service. Petitioners do not propose to deprive 

193 the Hatfield or the Evansville opponents of any rights. On the con¬ 
trary, petitioners specifically propose that UHF channels be made avail¬ 
able for use by the successful applicants. 

6. It is contended that the recent recommendation of the staff of a 
Senate Subcommittee that certain deintermixture proposals be reconsid- 

j 

ered by the Commission is of no importance in this matter. On The Air, 
Lie. interprets that portion of the staff report as saying that deinter¬ 
mixture should be instituted only where it is "otherwise in the public 
interest." Li this case the Commission has not yet considered whether 
deintermixture at Evansville is in the public interest. We believe, there- 

i 

fore, that the recommendation that the Commission reconsider certain 

i 

j 

deintermixture matters requires positive action by th^ Commission on our 
proposal. 

7. Finally, two of the opponents argue that the Commission’s pro- 

i 

posal to effect deintermixture in the Albany, New York area is not pertin¬ 
ent to our request for deintermixture in Evansville. They state that the 
proposal for deintermixture at Albany is simply "an iricidental counter 
proposal" and that it was made a part of a basic proposal to add a VHF 

channel to Vail Mills, New York "just as would any and all comments 

i 

submitted by interested parties." The Commission’s Notice of Proposed 
Pule Making in the Albany matter does not state that the deintermixture 

194 proposal was included merely as a matter of routine or merely be¬ 
cause it was filed. (FCC 54-1545). The Commission’s Notice requires 
an existing licensee to participate in the Albany proceeding. That station 
will be required to expend funds and effort during the proceeding. It 
would have been arbitrary and capricious for the Commission to give 

weight to "any and all comments" filed in the Albany proceeding without 

| 

giving regard to the basic merit or feasibility of such comments. 

For the foregoing reasons, as well as those urged in the basic peti¬ 
tion and the Petition for Rehearing and Further Request for Rule Making, 
it is respectfully requested that the Commission issue forthwith a notice 
of proposed rule making containing the changes recommended by petitioners. 


* 



I 

• 

I 

• t 

February 25, 1955 

195 [ Certificate of Service] 
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Respectfully submitted, 

Premier Television, Inc. 

Ohio Valley Television Co. 

By Haley, Doty & Wollenberg 
/s/ Andrew G. Haley 
/s/ Michael H. Bader 

Their Attorneys 


In the Matter of ) 

• 

Amendment of Section 3. 606, ) Docket No. 11334 

Table of Assignments, Rules ) 

Governing Television Broad- ) 

* cast Stations- ) 

# ’ NOTICE OF PROPOSED RULE MAKING 

1. Notice is hereby given that the Commission has received a 
proposal for rule making in the above-entitled matter. 

2. The Commission has before it for consideration the request of 

« 

two UHF broadcasters in the Evansville, Indiana area for rule making 
to remove intermixture of VHF and UHF assignments. Four television 
channels are assigned to Evansville—VHF Channel 7 and UHF Channels 

♦•*4 

, 50, 56 and 62--with Channel 56 reserved for non-commercial educational 

use. Premier Television, Inc., operates Station WFIE on Channel 62 

in Evansville, and Ohio Valley Television Co. operates UHF Station WEHT 

* 

% 

V on Channel 50 in Henderson, Kentucky, a community within 15 miles of 
* *• 

Evansville. No applications have been filed for Channel 56, the educa- 

, tional assignment. Three applications have been filed for the sole VHF 
♦ 

# channel in fivansville,' Channel 7, by Evansville Television, Inc., On The 
*V / 

Air, Inc., and WFBM, Inc.; and these mutually exclusive applications 
are involved in a comparative hearing. The record in the Channel 7 pro- 

* » 

% 

ceeding was closed on March 23, 1954 and an Initial Decision was issued 

99 


4 


197 


i 


69 

i 

on October 6, 1954. 

3. On October 20, 1954, Premier Television, Inc. (WFIE) and 

i 

Ohio Valley Television Co. (WEHT) filed a joint petition requesting rule 
making to amend the Table of Assignments by shifting the educational 
reservation in Evansville from UHF Channel 56 to VHF Channel 7. Op- 

i 

positions to the above petition were filed by the three applicants for VHF 
Channel 7--Evansville Television, Lie., On The Air, Inc., and WFBM, 
Inc. On January 11, 1955, the Commission issued a Memorandum Opin¬ 
ion and Order (FCC 55-7) denying the petitioners 1 request for rule making. 

4. On February 4, 1955, Premier Television, Inc. and Ohio Valley 
Television Co. filed a Petition for Rehearing and Further Request for 
Rule Making requesting the Commission to rescind it^ prior action deny¬ 
ing their request and urging that rule-making proceedings be instituted. 

i 

In their Petition for Rehearing petitioners, in addition to requesting that 
the educational reservation in Evansville be shifted frpm UHF Channel 56 
to VHF Channel 7, also request that VHF Channel 9 be deleted from Hat- 

i 

field, Indiana. Two applicants, Owensboro On The Air, Inc., and 
Owensboro Publishing Company have filed applications for Channel 9 in 
Hatfield; and these mutually exclusive applications are involved in a com¬ 
parative hearing. The record in the Channel 9 proceeding in Hatfield was 
closed on January 7, 1955. Petitioners suggest that Channel 14, presently 
assigned to Owensboro, Kentucky, is available for assignment to the suc¬ 
cessful applicant in the Channel 9 proceeding in Hatfield. Petitioners 
state that they seek this additional modification in the Table of Assign- 
ments in order to de-intermix the Evansville-Hatfieldh Henderson- 
Owensboro area. Oppositions to petitioners 1 Petition for Rehearing and 

i 

Further Request for Rule Making have been filed by the VHF applicants 
in the Channel 7 proceeding in Hatfield—Evansville Television, Inc., 

i 

Consolidated Television and Radio Broadcasters, Inc.! (formerly WFBM, 
Inc.), On The Air, Inc., Owensboro Publishing Company and Owensboro 
On The Air, Inc. 

| 

5. Upon reconsideration of our prior action, we have concluded 
that the public interest, convenience and necessity would be served by the 


i 


institution of a rule-making proceeding in order that we may afford all 
interested parties the opportunity of presenting their views to the Com¬ 
mission and that the Commission may have the benefit of such views prior 
to taking* further action. We have therefore decided to institute a rule- 
^ making proceeding in this matter inviting all interested parties to submit 
their comments on petitioners’ proposal. 

6. ^The Commission desires that the comments filed in this pro¬ 
ceeding direct their attention and submit data, among other things, to 
trfe following matters: 

(a) The Grade A and Grade B contours of the stations presently 

% 

operating in Evansville 1 /, as well as the proposed Grade A and Grade B 
contours of the VHF applicants for Channel 7 in Evansville and Channel 9 
in Hatfield. 

(b) The estimated number of families in Evansville and the sur- 
rounding area residing within the service ranges of both operating and 
potential stations in Evansville and Hatfield. The information should 
specify the estimated number of families residing within the Grade A and 

, Grade B contours of the stations and the estimated number of families 

beyond the Grade B contours but capable of receiving a satisfactory sig- 
€ • 

’ / nal. (The basis for indicating service beyond the Grade B contour should 
be specified.) 

198 (c) The estimated total number of television receivers in Evansville 

and Hatfield and their surrounding areas, including the percentage of sets 

4 capable of receiving UHF transmissions. This information should specify 
* 

* the number of sets within the Grade A and Grade B contours of the stations 
' * and the number of sets beyond the Grade B contour that receive satisfac¬ 
tory transmissions from Evansville. 

(d) In so far as data may be available, the estimated percentage 
of time that set owners within the Grade A and Grade B service areas of 
Evansville stations view VHF or UHF stations located outside Evansville, 

1/ Information with respect to Henderson, Kentucky, where Station 
WEHT is operating on Channel 50, should also be included in connec- 
, tion with all of these matters. 


I 

I 

; 
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I 

I 

and the quality of the signal received. This data should also indicate the 
same information with respect to set owners in Hatfield. Information 
should also be submitted indicating the number and signal quality of any 
outside VHF or UHF services that may be expected to be received in 
Evansville and Hatfield and the surrounding areas in accordance with the 
present Assignment Table. 

i 

(e) Data indicating whether, and to what extent, any areas and 
populations surrounding Evansville and Hatfield would ^ose potential com¬ 
mercial television service in the event Channel 7 in Evansville is reserved 
for education and Channel 9 in Hatfield is deleted from' that community. 
Information should also be submitted indicating what other services are 

i 

received in such areas, and to what extent other services may be expected 

i 

to be received under the present Assignment Table. 

(f) Information indicating whether Channel 9 in Hatfield and Chan¬ 

nel 7 in Evansville can be used in other communities iii accordance with 
the Commissions Rule and Regulations if they are deleted from these 
communities. ! 

(g) Information with respect to television network relations in 
Evansville and Hatfield, including complete information as to present and 

proposed network affiliations; the extent of network programs currently 

I 

received in these communities on a regular basis; the terms of existing 

199 network contracts, including cancellation provisions; the prospects 

j 

of UHF stations for continued network affiliation after authorization of a 

i 

VHF station; prospective network affiliations in the event no commercial 

i 

VHF stations are authorized in Evansville and Hatfield:; the availability 

i 

of program material and advertiser support for UHF s^tions in these 
communities in the absence of network programs; and information indi- 

i 

eating the impact on future sales of UHF-equipped receivers and UHF 
conversions in the event the UHF stations curtail transmission of network 
programs. 

7. Authority for the issuance of this Notice is contained in Sections 
4(i), 301, 303(c), (d), (f) and (r), and 307(b) of the Communications Act 
of 1934, as amended. 


! 
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8. All interested parties desiring to submit their comments with 
respect to petitioners’ proposal, both in support and in opposition, may 
file with the Commission on or before May 2, 1955, written statements 
or briefs setting forth their comments. Comments or briefs in reply to 
such original comments as may be filed should be submitted to the Com¬ 
mission within 10 days from the last day for filing original comments or 
briefs. No additional comments may be filed unless (1) specifically re¬ 
quested by the Commission, or (2) good cause for the filing of such addi- 
tional comments is established. In accordance with Section 1.764 of the 

V 

Rules, an original anc^ 14 copies of all statements, briefs or comments 
should be submitted. 

9. The Commission believes that subsequent to the filing of written 

♦ 

comments in this proceeding, an oral argument before the Commission 
en banc would assist the Commission in reaching its final determination. 
Accordingly, the' Commission will specify in a subsequent Notice the 
time and place for such oral argument and the particular matters to which 
the oral argument will be directed. 

FEDERAL COMMUNICATIONS 
COMMISSION * 

/s/ Mary Jane Mcrris 
•' Secretary 

Adopted: March 30, 1955 

Released: March 31, 1955 

.« Signed by Above 

Mailed by 

* . Mar. 31, 1955 

: * MAIL & FILES 

• *• 

* See attached dissehting statement of Commissioner Hennock. 

* 

200 -DISSENTING OPINION OF COMMISSIONER HENNOCK 

I dissent for the reasons stated in my dissent to the rule making 
♦ proceeding 4 instituted by the Commission today looking toward deinter¬ 
mixture in Peoria, Illinois. 
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211 [Received May 18, 1955] 

In the Matter of ) 

Amendment of Section 3. 606, ) 

Table of Assignments, Rules ) j 

Governing Television Broad- ) 
cast Stations ) 

COMMENTS OF EVANSVILLE TELEVISION, INC. IN 
OPPOSITION TO THE PROPOSAL TO AMEND I THE 

TABLE OF ASSIGNMENTS 

I. Preliminary Statement 

1. This proceeding involves the joint proposal of Premier Televi- 

i 

sion, Inc., permittee of Television Station WFIE, whibh operates on UHF 

i 

Channel 62 in Evansville, Indiana, and Ohio Valley Television Co., per- 

| * 

mittee of Television Station WEHT, which operates on UHF Channel 50 
in Henderson, Kentucky (hereinafter called petitioners). This proposal 

i 

is to amend the Table of Assignments by shifting the educational reserva¬ 
tion in Evansville from UHF Channel 56 to VHF Channel 7 and delete VHF 
Channel 9 now assigned to Hatfield, Indiana. 

I 

2. In the Sixth Report and Order, the Commission allocated VHF 
Channel 7 and UHF Channels 50 and 62 to Evansville fpr commercial use 
and UHF Channel 56* for educational use. UHF Channel 14 was assigned 
to Owensboro, Kentucky. On September 18, 1953, the Commission 

j 

amended Section 3. 606, the Table of Assignments, to assign VHF Channel 
9 to Hatfield, Indiana. 

3. Evansville Television, Inc. (hereinafter referred to as Evans¬ 
ville TV) filed an application (Docket No. 10462; File No. BPCT-934) for 
a construction permit for a new television station to operate on VHF 

i 

212 Channel 7 in Evansville, Indiana, on June 25, 19|52. On April 15, 

i 

1953, the Commission designated for hearing in a consolidated proceed¬ 
ing the application of Evansville TV and those of South Central Broad¬ 
casting Corporation (Docket No. 10461; File No. BPCT-707), On The Air, 
Inc. (Docket No. 10463; File No. BPCT-991), and WFBM, Inc. (Docket 

i 

No. 10464; File No. BPCT-1131). The application of South Central Broad¬ 
casting Corporation was dismissed on February 15, 1954, at the request 

i 

of the applicant. 



4 


4. Hearing conferences were held’ in this proceeding on May 25 

« •» 

through May 27, June 8 and June 9; July 20 through July 24; and July 27, 

' 1953. An appeal was taken to the full Commission from an order of the 
Examiner governing the conduct of the hearing. 9 R.R. 1035 (1953). As 
a result of the Commission’s reversal of the order of the Examiner, 
further hearing conferences were held on October 12, October 19, Octo¬ 
ber 23 and November 17, 1953. The taking of testimony was begun on 

* 

August 17, 1953, and continued from time to time until March 23, 1954, 
when the record was closed. Proposed findings were filed by each of the 
applicants on June 14, 1954, and replies to the proposed findings were 
filed on July 14, 1954. 

5 . 1 On October 6 , 1954, the Examiner issued an Initial Decision 

x 4 proposing to grant the application of Evansville TV. Exceptions to this 

.initial Decision were filed on November 24, 1954, by all the parties. 

* 

Oral argument is now scheduled to be held on June 6 , 1955. 

6 .^ On October 20, 1954, petitioners filed the first joint petition 
« • 

for the institution of a rule-making proceeding which requested only the 

% elimination of intermixture of commercial VHF and UHF channels at 

Evansville by making UHF Channel 56 available for commercial use and 

reserving VHF Channel 7 for non-commercial educational use. Opposi¬ 
ng 

213 ', tions to this petition were filed by all the parties who were appli¬ 
cants for a construction permit for a new television station to operate on 
VHF ChanneT 7 in Evansville, Indiana. On January 5, 1955, the Commis¬ 
sion adopted a Memorandum Opinion and Order, released on January 11, 
1965, denying the joint petition for rule making. 

7- Petitioners, 4 on February 4, 1955, filed a ’’Petition for Re¬ 
hearing and Further Request for Rule Making”, which is the subject of 

fhe present proceeding. Oppositions thereto were filed by all parties in 

* 

the Evansville hearing and, in addition, a joint opposition was filed by 
Owensboro Publishing Company and Owensboro On-The-Air, Inc., who 
/ are applicants for a construction permit for a television station to operate 
on VHF Channel 9 at Hatfield, Indiana. A reply to the oppositions was 
filed by petitioners on February 25, 1955. 
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8 . On March 31, 1955, the Commission reconsidered its prior 

i 

action, instituted rule-making proceedings, and invited all interested 
parties to submit comments upon petitioners' proposal. 

11. The Parties 

9. Ohio Valley Television Co. is a corporation which is 60% owned 
by Citizens Theatre Co. and 31% owned by Malco Theatres, Inc. None 
of the other stockholders own more than 2% of the stock of the company. 
Both of the theatre companies operate motion picture theatres in the area. 
On April 29, 1955, The Evansville Courier announced that Station WEOA 
had been purchased by Ohio Valley Television Co., subject to Commis¬ 
sion approval, and that the studios would be moved to Henderson, Kentucky. 

10. Premier Television, Inc., a corporation is! 99.6% owned by 

i 

Grand-Carlton Corp., which also operates theatres in the Evansville area. 

11. Evansville TV, an applicant for Channel 7, jis a corporation 

j 

formed for the purpose of obtaining a television station at Evansville, 
Indiana. The owners of the voting stock are as follows: 

Rex Schepp 45.0% 

Dr. B. F. Shepp 13.5% 

Mary Eaton Shepp 9.0% 

Freeman Keyes 9.0% 

i 

John W. Spencer 7.5% 

! 

John W. Krueger 7.5% 

Ferris E. Traylor 7.5% ! 

i 

Estate of George Bayard 1.0% 

12. On The Air, Inc., an applicant for Channel 7, is the licensee 
of Station WGBF and FM Station WMLL at Evansville, and Station WTMV 
at East St. Louis, Illinois. It is wholly owned by Curtis Radiocasting 
Corporation. The officers and directors of On The Air, Inc. are all 
residents of Evansville and 85.18% of the stock of Curtis Radiocasting 

Corporation is owned by fifty-three persons who live or work in Evans- 

| 

ville. 

13. The public—which consists of the 128, 636 people in Evansville, 
the 160,422 people who reside in Vanderburgh County and the 666,740 












persons who would receive Grade B or better service from the operation 
of a Commercial VHF television station operating on Channel 7 at Evans¬ 
ville, Indiana — is also an essential party. 

•v 

v III. Basis For Denial 

4 

14. Evansville TV opposes the shifting of VHF Channel 7 from 
commercial to educational use and the deletion of Channel 9 from Hatfield 
because such moves will deprive the public of Evansville and the surround¬ 
ing area of a valuable property to which it is entitled and will permanently 
saddle the area with an inferior service. It is submitted that there are 

no legal, moral or equitable reasons that can justify the adoption of the 

% 

. proposal. Basically, the facts that demonstrate that the proposed change 
215 is contrary to the public interest may be summarized as follows: 

(a) The shifting of VHF Channel 7 from commercial use and 
the deletion of VHF Channel 9 will, deprive a large segment of the public 
residing in the Evansville trade area of all commercial television serv¬ 
ice and thus create q large "white area." 

* (b) The public need cannot be met by UHF stations alone, 
but it can be served by the use of UHF as a "local" service along with 
VHF, and as such, the existing UHF stations in Evansville and Henderson 
will be abje to compete. 

(c) The limiting of Evansville to UHF services alone will 
inflict an unfair and unnecessary expense upon the public. 

(d) The reservation of VHF Channel 7 for educational use 
will be a waste of a valuable frequency as there will be no demand there¬ 
for in the foreseeable future. Moreover, neither Channel 7 nor Channel 
9 could, as a practical matter, be used elsewhere. 

(e) There is no "demand" for the proposed allocation as re¬ 
quired by Section 307 (b), except a demand by petitioners to protect their 
private interests. 

(f) A substantial portion of the area around Evansville and 
Owensboro already is receiving VHF service and, therefore, complete 


1/ Evansville Television, Inc., 11 R.R. 411, 414, 444 (1954) 
— 11 ■■ * ( 
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de-intermixture is impossible. 

216 (g) The proposal ignores the long-range objectives of the 

i 

Commission's allocation plan and is made only because of temporary fin- 

i 

ancial difficulties of UHF stations in other localities. j 

(h) The proposal is based solely upon petitioners' desire to 


avoid competition, which is not a valid ground for de-intermixture. 

i 

(i) The applicants for Channel 7 and Channel 9 have a right 

I 

to rely on the allocation plan, particularly since they have spent large 

i 

sums in reliance thereon. 

j 

(j) The Commission lacks the authority to institute selective 
de-intermixture proceedings. 

i 

i 

(A) Deprivation of Service 

15. It is of vital importance to a proper determination of the rule- 

making proceeding for the Commission to fully understand the true position 

and importance of Evansville. It is not just a city of 128, 666 persons 

2 / 

situated in a county of 160,422 persons.— It is the center of a trading 

area that encompasses 8,317 square miles wherein live and work 605, 640 
3/ 

persons.— Figure 3, Exhibit No. 1, shows the exact size and location of 
this trading area, which consists of the following counties: 


Illinois 

Indiana 

Kentucky 

Richland 

Knox 

Henderson 

Laurence 

Daviess 

Union 

Edwards 

Martin 

Webster 

Wabash 

Dubois 

McLean 

White 

Pike 

Gibson 

Posey 

Vanderburgh 

Warrick 

Spencer 

Daviess 

Ohio 

Hancock 

I 

i 

i 

1 

i 

| 


217 Mr. A. M. Bishea, Vanderburgh County Agent, has estimated that 


farms within fifty to seventy-five miles of Evansville normally market 
their products there or consider the city to be their trading center. As a 


2/ 1950 Census 

3/ County and City Data Book, 1952, U. S. Census 
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result, Dr. W. G. Pinnell, Assistant Dean of the School of Business, 

Indiana University, concluded that the Evansville Agricultural Area con 

4/ • 

sisted of the following counties:— 


4 

4 

itfinois 

Indiana 

Kentucky 

• 

Edwards 

Dubois 

Crittendon 


Gallatin 

Gibson 

Daviess 


Hamilton 

Perry 

Hancock 

v 

Saline 

Pike 

Henderson 

r 

Wabash 

Posey 

Hopkins 


White 

Spencer 

McLean 


Warrick 

Vanderburgh 

Ohio 

: • 

¥ 

• 

Webster 



Within this^area, in 1950, there were 35,845 farms with a gross cash 
farm income of $143,000, 000. Assuming a median number of three per¬ 
sons per farm, an estimated rural population of 107, 535 persons look to 
•Evansville as their trading center. In a like manner, the Federal Housing 


* 
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Administration, which maintains an office in Evansville, has designated 

t 

it as a Valuation Station for the following counties: 


Knox 
Martin 
Crawford 
Dubois 
'Warrick 
Gibson 
Posey . 


Daviess 

Orange 

Perry 

Spencer 

Pike 

Vanderburgh 

Harrison 


The Evansville office of various other government agencies also covers 

5/ 

much of the surrounding area. — All of these designations clearly 


demonstrate that Evansville is the center of a large and populous area 
1 which looks to it for leadership. 


218 16. Exhibit No. 1, attached hereto, is the affidavit of A. D. Ring 

& Associates. Table 1-A shows that, if VHF Channels 7 and 9 are 

t 7 


*4/ An Analysis of the Economic Base of Evansville, Indiana , Pinnell, 
1954, p. 49. , 

5/* See, for example, the jurisdiction of the local offices of the Veterans 

Administration, the United States Treasury, Internal Revenue Service, 

Customs Office, Social Security Administration, and the Weather 

Bureau, as set forth in Exhibit No. 2. 

¥ 7 

4 * 

* 4 i 
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6 / 

deleted, —' an area of 3,776 square miles with a population of 168,929 
persons, will not receive any Grade A service and will constitute a 
Tt white area”. It is significant to note that seventeen of the counties 
which will be deprived of this service are within the Evansville Agricul¬ 
tural Area and fifteen are within the Evansville Trading Area. Approxi¬ 
mately 87 percent of the "white area" falls within the Trading Area. 

Table 1-B of this exhibit shows that, if VHF Channels |7 and 9 are deleted, 
that an area of 2,463 square miles and a population of 121,898 persons 
will be deprived of all commercial television service and will constitute 
a "white area." Of the Counties listed within this "white area", ten are 

i 

a part of the Evansville Agricultural Area and nine are within the Evans- 

i 

ville Trading Area. Approximately 67 percent of the t'white area" falls 

I 

within the Trading Area. The economic data relating to these "white 
areas" is set forth in Exhibit No. 3, pp. 10 and 11. 

17. The fact that the deletion of these two VHF channels will de¬ 
prive a substantial area of all commercial service is of dual importance. 
First, the Sixth Report stated that in accordance with the objective set 

i 

forth in Sections 1 and 307 (b) of the Communications Act of 1934, as 
amended, the Commission would first provide "at least one television 
service to all parts of the United States." This objective was entitled 
"Priority No. 1" by the Commission. Yet, petitioner^ have requested 

j 

that this priority be violated and that a substantial part of the public com¬ 
pletely ignored, upon the speculative argument that two UHF stations can 

. i 

219 exist in Evansville only if the proposed de-intermixture of commer¬ 

cial channels is adopted. As will hereinafter be shown, the existing UHF 
stations can exist along with commercial VHF stations, if they program 

competitively. However, the hard fact remains that the public interest 

i 

will be far better served by the operation of commercial VHF stations in 
Evansville and Hatfield, thus assuring two commercial services to this 

large area, than by depriving a substantial population of all commercial 

; 

service, merely to protect the private interests of two permittees. 

i 

1 i 

6 / The term "deleted", as used herein, means deleted from commercial 
service insofar as Channel 7 is concerned. 
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18. Second, the importance of this "white area" to the public in- 
terest determination is also shown by the fact that this area is intimately 

• related to Evansville. These people look to Evansville as their economic 

♦ # 

* center. The only television connection they will have with that city is 

m 

through VHF Channel 7. Therefore, even if other allocations could even¬ 
tually furnish some service to the area, it would not meet the need that 

♦ 

‘would be filled by an Evansville station. The other side of the coin is 

• that the business, educational and governmental groups in Evansville 

7/ 

have a need to disseminate information to this "white area". — The 

future of Evansville depends on its continuation as the market center of 

. the area. * An Evansville commercial television service is one way to ful- 
* 

fill this need. As a practical matter, UHF cannot do the job for Evans¬ 
ville, and the deletion of the commercial VHF station can only be justified 
by the elevation of private interests at the expense of the public interest. 

' (B) UHF Alone Cannot Meet The Public Needs 

> 19. The above discussion of the "white area" that will be created 

by the deletion of the two VHF channels illustrates the basic error in 

• » i 

petitioners’ argument. They assume that every station is entitled to 
equal'facilities as a matter of law because stations with unequal facilities 
220 cannot compete economically. This thesis is contradicted by the 

long history of standard broadcasting. The Commission has licensed 

# 100 watt stations that are required to compete with 50,000 watt stations, 

♦ 

and in practically every market with multiple stations there is a difference 
in the facilities and coverages of the stations involved. By adjusting pro¬ 
graming, rates and expenses to coverage, thousands of radio stations, 
without equal facilities, have been able to compete. There is no reason 
why television stations cannot also compete despite unequal coverage. 

20. The Commission has learned in radio that the public interest 
- • * 

is best served by authorizing different classes of stations to serve dif- 
% 

ferent portions of the public. For instance, the clear channel station has 

7/ See, for example, letter from Social Security Administration District 
Manager, Exhibit No. 2. 
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always been the main source of service to the rural area. The same 

i 

reasoning, when applied to television, fully justifies the intermixture of 

UHF and VHF television in Evansville. Exhibit No. 1 has shown how 

i 

large areas and populations can only be served if Evansville has a VHF 

! 

station. Exhibit No. 4 is an Engineering Statement prepared by Page, 

Creutz, Garrison & Waldschmitt that demonstrates that UHF television 

! 

cannot hope to achieve the coverage of VHF stations. The logical answer 
to this problem is for each station to adapt itself to the job it can do best. 
Evansville and the immediate area need more than on^ outlet and can 
support more than one outlet. This need can be partially filled by UHF 
stations operating in the manner that local or regional stations do in radio. 
However, it is obvious that the UHF station cannot always support the . 
large and expensive operation that is expected by VHF; stations. In addi- 
tion, the surrounding area needs an Evansville service and Evansville 
needs a media to serve all the surrounding area. This latter need can 
be fulfilled only by a commercial VHF station in Evansville acting in the 
nature of a clear channel or 50 kw radio station. The present allocation 
plan is the result of a well-considered weighing and balancing of 
all of the public interest and is the best possible solution. The proposal 

i 

of petitioners will destroy this balance, and ignore the needs of a large 
portion of the public solely to insure the economic success of two private 
parties. 

21. Moreover, petitioners have failed completely to demonstrate 

that they cannot exist as a T, local M station along with VHF stations in 

Evansville and Hatfield. One of the petitioners, Station WFIE, admitted 

that it is now operating in the black. It also claims that the station can 

8 / 

deliver a perfect picture 100% of the time.— In addition, petitioners 
have had a clear field in which to establish themselves and thus develop 

i 

a UHF audience. At the present time, one of the petitioners claims over 

9/ 

90,000 receivers are in Evansville.— Moreover, petitioners will have 


8 / Television Digest, Vol. 10, No. 33, p. 9 (August 14, 1954) 
9/ Broadcasting-Telecasting , May 2, 1955, p. 69. j 




over another year in which to cement their hold on the audience. They 

never will be faced with the problem of having to compete with a VHF 

station in an area that'contains only VHF receivers. A well-known man 

agement consultant, Richard P. Doherty, recently made this statement 

concerning a similar competitive situation: 

» 

>f It is axiomatic that the audience commanded by any given 


TV station i§ primarily determined by the programs presented. Good 
programing creates audience viewing. ^ 

222 22. No facts relating to the Evansville area are cited by petitioner 

* which show that the two existing UHF stations will fail if a VHF station 
begins operation. Instead, petitioners’ entire argument is based upon the 


allegation that certain dire consequences have befallen other UHF stations 

" > 

in other areas. The twenty-five cases cited by petitioners in their orig¬ 
inal petition, consisting almost entirely of instances where UHF stations 

attempted to start in established VHF areas, can be ignored by the Com- 
«» 

mission. Such facts have no applicability here. In a like manner, the 
, statements of Commissioner Hyde are not material. Petitioners have 
already survived the period he was discussing. There remain only the 

# 

few cases where UHF stations in UHF areas have not succeeded. But the 

V petitioners ignore the fact that there have been instances where VHF sta- 

tions have failed. The explanation for these failures lie in the station’s 

operation, not; in outside factors. The fact remains that, if petitioners 
% 

' are willing to continue the programing that they allege is now being done, 
•V 

they will be successful despite any new competition. These allegations 

of injury are all speculative and conjectural. The injury will probably 
-» * 

never occur. If it does occur, it may be caused by many things other than 
* 

. the intermixture situation. Such a recital of indefinite and speculative 
i ** prophecies of doom does not merit any such drastic Commission action 
., as requested here. 

t 


# ✓ 1 

10 / Exhibit No. 2, Opposition of Durham Broadcasting Enterprises, Inc. 
to Petition for Amendment to Television Allocation Table, filed 
P April 26, 1955. 
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(C) UHF Only Will Increase Cost To The Public 

23. There can be no doubt that the adoption of the proposal of peti- 
tioners will create a substantial f ’white area M and thus irreparably injure 
the public. In addition, it will deprive Evansville of a valuable resource 
—the ability to serve an area that looks to it for leadership. However, 
the public will also be penalized by the adoption of the proposal in a com¬ 
pletely different manner. Exhibit No. 3 is a survey conducted by Howard 
S. Frazier, an expert on economic analyses and television management. 

This survey discloses the difficulties encountered in UHF reception 

i 

in many portions of the Evansville area. It points out the general need 

i 

for outside masts of at least twenty-five feet above roof-tops in order to 

i 

i 

receive an acceptable picture at a distance of twenty miles. It also ana- 

i 

lyzes the problem that will face the viewer in erecting and orienting the 
additional UHF antennae that will be necessary if additional UHF stations 

i 

are added. The additional maintenance expenses to the public of an all- 
UHF service are also set out. Briefly, the report demonstrates that the 
public in Vanderburgh County will be required to invent an additional 
$4,620, 244, if all existing receivers are adapted to receive a third UHF 
service from Evansville and a fourth UHF service from Owensboro. 

This cost would not occur .under the present allocation plan in order for 
all existing receivers to receive the two additional VHF services. Addi¬ 
tional costs would also be required of viewers in Henderson County and 

i 

Daviess County, Kentucky. The additional investment in the former 
would be $902,416 and in the latter, $797,327. 

24. Exhibit No. 3 also illustrates the manner in which the public 
will be injured in certain other respects. Certain portions of the Evans¬ 
ville area are not receiving satisfactory reception. For instance, people 
in Mount Vernon, Indiana, and New Harmony, Indiana, can only receive 
a satisfactory signal by the erection of forty foot towers. As a result, 

j 

Evansville dealers are reluctant to make sales in that area. The exces¬ 
sive cost of receiving television service in these areas can be avoided 
only if two VHF services are made available. The unsatisfactory condi- 

j 

tion of UHF television, however, is not necessarily limited to these two 


localities. The general comment of the trade is that the high cost of 
television antenna systems and UHF service expenses have retarded 
receiver sales. The conclusion of the survey reenforces the conclusion 
224 of Exhibit No. 4 that UHF television is inherently an inferior serv¬ 

ice,* particularly with*respect to coverage of the outlying areas. As such, 
it cannot replace VHF service without injuring the community and the 
public it is supposed to serve. 


, (Df Waste Of Valuable Frequencies 

25. Petitioners propose to eliminate Channel 9 from Hatfield and 
^reservQ Channel 7 for educational use. Exhibit No. 4 makes an analysis 

of the possibility of using Channels 7 and 9 elsewhere if they are deleted. 

« 

* The exhibit demonstrates that only two small areas exist where these 
channels could be assigned on a theoretical basis. As a practical matter, 

v • 

they can.never be used in these areas for two very important reasons: 

(1) There are no towns in this area large enough to support a VHF televi- 

sion station and (2) it could not be used in these areas without destroying 

t ' the de-intermixture the proposal was designed to create. Therefore, the 

* Commission must conclude, as a practical matter, that the elimination 

» 

of Channels 7 and 9 will be a waste of frequencies. 

26. Petitioners propose to delete Channel 7 by reserving it for 

educational use. Attached hereto as Exhibit No. 5 are copies of letters 

and affidavits of educational leaders of the area. In the most part, they 

% 

indicate no interest in the establishment of an educational station. Evans- 
* 

ville College and the Evansville public schools, while indicating an interest 
in educational television, state that there are no plans for the establish¬ 
ment of such a station in the near future. The result of the proposal, 
therefore, is that VHF Channel 7 Will be unused for many years, if not 
forever. At«the*time plans for an educational station are developed, if 
t they ever $xe, the.UHF channel assigned will be adequate in every way 
to meet the educational needs of the community. Therefore, there is 
225 little or no waste of spectrum space by the reservation of a UHF 

channel*for educational purposes. However, just the contrary would be 
true if tfte suggested change were adopted. A VHF channel capable of 
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immediate use would lie fallow for many years. The sole losers would 
be the public of the Evansville area. The Commission has recognized 

i 

that such a shift would result in an unwarranted waste of a valuable fre¬ 
quency. Sir Walter Television Co ., 11R.R. 331, 334 (1954) 

(E) No Public Demand 

27. Section 307 (b) of the Communications Act of 1934, as amended, 

j 

provides that the Commission must consider the "demand" for licenses 
in their distribution. If that means "demand" from potential licensees, 
it is clear that VHF Channel 7 should be assigned for commercial opera- 

i 

tion in Evansville and VHF Channel 9 assigned to Hatfield. There are 
three applicants competing for VHF Channel 7 and two for VHF Channel 
9. In contrast, both UHF stations received uncontested grants. More¬ 
over, there is no indication that there will be any demand for an additional 
UHF channel in Evansville, if it is assigned. In addition, it has been 

i 

shown that there is no demand by educational groups that VHF Channel 
7 be reserved for educational use. 

28. However, if the "demand" is that of the public, it is also clear 

i 

that the demand is that VHF Channel 7 should remain as a commercial 
channel in Evansville and VHF Channel 9 should be left in Hatfield. At- 

i 

tached hereto as Exhibit No. 6 are copies of letters addressed to the 
Commission from civic, governmental and business leaders of Evansville 
and the surrounding area, expressing their belief tha^ the Evansville pub¬ 
lic interest requires the retention of Channel 7 for commercial use. In 
a like manner, Owensboro Publishing Co. and Owensboro On-The-Air, 

Inc., applicants for VHF Channel 9 in Hatfield, are attaching to their 
oppositions to petitioners' proposal, affidavits of prominent community 
226 leaders protesting the proposed deletion of Channel 9 from Hatfield. 

These letters and affidavits make it clear that the only "demand" for 
change comes from petitioners who are demanding protection of their 
private interests. 

i 

(F) Complete De-Intermixture Is Impossible 

29. Petitioners seek to justify their attempt to obtain a monopoly 
in the Evansville market by a plea that this area can be made a UHF only 



area. Tl*is is erroneous. Figure 2 of Exhibit No. 1 disclosed that Sta¬ 
tions WAVE-TV and WHAS-TV, both in Louisville, Kentucky, already 
furnish Grade B service to a large portion of the area. In addition, this 
map shows that other VHF services fall within the area. The exhibit 
also reveals that VFtF stations are known to place a satisfactory signal 
: beyond the computed Grade B contours. 

30. Exhibit No. 3 contains a survey of the Owensboro area made 
by the American Research Bureau, Inc. This shows that the signals of 
three VHF stations are received in that area. Li fact, the signal of VHF 
Station WAVE-Ty, Louisville, Kentucky, is the station most often listened 
to in the area. It can only be concluded, therefore, that petitioners are 
asking an impossibility. VHF service is already in the area and will in¬ 
crease in the area, despite a grant or denial of the instant request. 

(G) Proposal Ignores Long-Range Objectives 

31. Petitioners,’ case is based upon one argument. Since some 

A 

UHF stations elsewhere are failing because of current financial difficulties, 
the intermixture of UHF and VHF stations in Evansville will have the 
same result and, thus, it is contrary to the public interest. This thesis 
is erroneous'for severar reasons, the principal one being that it confuses 
the current "hnd temporary difficulties of private parties with the long- 

range public interest. It is this latter objective that the Commission 

• 0 
. must seek to attain. 

227 32. The allocation of Channels 7, 50, 56* and 62 to Evansville, 

Indiana, was finalized nearly three years ago. The same proposal was 
* made in the Third Notice, and as far as can be determined, neither one 
of petitioners appeared in the allocation proceeding nor opposed the inter¬ 
mixture plan. As shown by this report, it is not only the public interest 
of the Evansyille area, but also the public interest of the nation as a 
whole which«i^ involved in this matter. In this regard, the Commission 
passed upon the question of intermixture of VHF and UHF channels when 
the Sixth Report was adopted. In paragraph 200, therefore, it stated: 

”... it is clear that in formulating an assignment table 
which will b'e the’basis for the over-all development of television 


I 

I 


broadcasting in this country, the public interest requites the Commis¬ 
sion to take a long-range view of the future of television." 

The report continued that immediate considerations "’cannot be 
allowed to obscure the long-range goal of a nationwide competitive serv¬ 
ice in which stations in both the UHF and VHF bands will constitute an 

I 

integral part. " Moreover, petitioner ignores the fact that the Commis- 

i 

sion, in setting up the intermixture plans, foresaw the possibility of 

! 

some economic difficulty as a temporary result. It said in paragraph 
200 of the Sixth Report: 

I 

"Present equipment and economic problems may temporarily 
handicap operation in the new UHF band and place certain communities 
at a disadvantage." 

(H) Competition Is Not Ground For De-Intermixture 

33. The essence of petitioned argument is that the Commission 

should protect them from competition. Yet, the Commission has gone on 

| 

record as saying that it cannot concern itself with the economic results 
of competition. In the matter of Ultra High Frequency Television Asso- 
ciation (Docket No. 10713; FCC 54-187, Mimeo 1148, February 13, 1954), 

i 

228 the Commission stated: 

; 

"It has long been established that the grant of a broadcasting 

i 

license or permit does not entitle its holder to protection against the cre¬ 
ation of competition." 

Moreover, in certain recent protest cases, the Commission has 

i 

contended that the effects of economic competition cannot be foreseen; 

that, in any event, the Communications Act is based upon competition 

i 

and that the public interest will best be served by competition, no matter 
how destructive it may be to the individual stations involved. The Com¬ 
mission cannot on one hand deny that it is required to consider the econom- 

I 

ic consequences arising from the granting of standard broadcast stations 

j 

while at the same time finding that the economic consequences of competi¬ 
tion between UHF and VHF stations require the elimination of VHF chan- 
nels. 

34. In any event, when petitioners requested authority to operate 


stations on UHF channels in Evansville, they did not have to prove to the 
Commission that they could exist forever financially, nor did the Com- 

♦ 

mission promise them that, if they were to construct and operate the 
stations, it would guarantee their financial success and lack of VHF com¬ 
petition. Petitioners sought their authorizations with the full knowledge 
4 . of the television allocations, which they now propose to change, and also 

..with full knowledge that there were competing applications on file for 

* 

<both Channels 7 and 9. This was a deliberate choice by petitioners to 
try to establish ^n untried and unproven service when they had full notice 
that? sooner or later they would be expected to face competition with two 
VHF channels. Apparently, the objective of petitioners was to take ad¬ 
vantage of the period during which the competitive fights were being re¬ 
solved # to f obtain a monopoly of the television service in Evansville, and 
to recapture their investment and reap the profits while the applicants 
were fighting over the VHF channels. With an assured audience of UHF 
229 receivers, it would appear that they will be in a position to compete. 

The success of their operation, as will all operators, whether VHF or 
UHF, is dependent upon the initiative and ability of ownership and the 
manner* in which it prqgrams and operates its station. These are factors 
which the Commission is not obligated to supply or to protect stations 
against superior ability on the part of its competition when it grants author- 
ity to operate a television station. 

(I) Right To Rely On The Allocation Plan 
• ' * 

35. The allocation plan for television, on the basis of which appli- 
* catioris.for Channel 7 and Channel 9 were filed, was not the first one 
adopted by the Commission. The Commission took many years of study 
to develop the present plan and, as a result, persons interested in estab¬ 
lishing television service in the Evansville market, were entitled to rely 
on a degree of permanence in the announced allocations. While it was 
* understood that there was a possibility of the Commission’s placing addi- 
. * tional v stations in the market, it certainly was not expected that the Com¬ 
mission would delete VHF channels after it has permitted applications to 
«be processed and litigated. Evansville TV has gone through a long and 
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expensive hearing. Many thousands of man hours we^e spent by the 
officers and stockholders in preparing for and attending the hearing. 

Well over $100,000 has been spent in the proceeding, j An Initial Decision 
has now been issued granting the application of Evansville TV. All of 
this was done in reliance upon the Commission’s allocation of a VHF 
channel to Evansville. The other two parties to the proceeding have 
likewise expended large sums of money in an effort to secure a grant on 

i 

the same VHF channel. The same is true of the two applicants for Chan- 

! 

nel 9. All of these parties have been diligent in their efforts to secure 
the two VHF authorizations. They did not seek an early grant on a UHF 
channel. They have accepted the difficulties in securing a VHF channel. 

It would cause them irreparable harm to change! the rules in the 
middle of the game in order to advance the private interest of petitioners. 
Fairness and equity require that such a request must be denied unless 
there is a clear and compelling showing of a public need therefor. 

(J) Illegality of Selective De-Intermixture 

36. Petitioners do not request a nationwide rule-making proceed¬ 
ing to eliminate intermixture M on principle” throughoqt the United States. 
They want selective de-intermixture for Evansville based upon principles 
that may or may not be valid in other localities, but have no applicability 
to Evansville. As such, the petition must be denied as contrary to Section 
307 (b) of the Communications Act of 1934, as amended. 

37. The Sixth Report and Order set up a nationwide allocation plan. 
The Commission found that the public interest required the use of VHF 
channels for a television service, and made these frequencies available 

i 

subject to certain conditions and restrictions. However, these restric¬ 
tions were applied uniformly through the nation and certain VHF channels 
were specifically made available to designated communities in accordance 
with the mandate of Section 307 (b). Therefore, it follows as a matter of 
law that these VHF frequencies cannot be deleted from a community unless 
a greater need can be shown therefor in another community. This, peti- 

i 

tioners do not even attempt to do. 

38. The sole justification attempted for the proposal made herein 

i 

- 1 
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is that the UHF frequencies will serve the commercial needs of Evans- 
.ville and Owensboro and, therefore, apparently the requirements of Sec¬ 
tion 307 (b) do not apply. However, both the Commission and the United 
States Court of Appeals have held that different weight must be given to 
different services in deciding Section 307 (b) questions. In Easton Pub . 

Co . v. Federal Communications Commission , 85 U. S. App. D. C. 
33, 38, 175 F. 2d 344, 349 (1949), the Court upheld the Commission’s 
contention that FM services were not entitled to the same weight as AM 
services in deciding which one of two communities had a greater need 

i 

for an AM station. The Court there stated: 

# ”The precise scientific difference between FM stations and 
standard, or AM, stations need not be explored for purposes of this case. 

• A f 

The two iqe&ods of transmission are physically radically different. They 
require different^transmitters and different receivers. Because of the 
great difference in channel designated for use by each, they do not inter- 

fere electrically with bach other. FM operation is a relatively new devel- 

% 

opment. ” 

The differences listed by the Court also exist between UHF and 

* 

VHF television service. The logical result of this decision is that the 
Commission cannot conclude that a community’s need for television serv- 
ice can be met by the allocation of UHF frequencies where a VHF fre¬ 
quency is also available. The Commission can only proceed on a nation¬ 
wide basis and eliminate VHF frequencies altogether. However, if they 
are made available under any plan, they must be given to the qualified 
community that has the greatest need therefor, irrespective of the status 
of UHF stations, AM stations or FM stations already allocated thereto. 

IV. Conclusion 

39. The burden is on petitioners to demonstrate that the adoption 
of their proposal wilt*serve the public interest. This burden can be sub¬ 
divided into two phases: First, the proposal must assure more outlets 

% 

to Evansville; and sepond, the proposal must assure more service to 
. • 

Evansville and the surrounding area. However, petitioners fail to meet 
the first test since their proposal guarantees no more outlets to the 
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Evansville area than does the present allocation plan. ; They can give no 
assurance that a third UHF station will appear to compete, if de-inter¬ 
mixture is required. If the need is there, a third station will exist, 

232 whether the area is intermixed or not. This conclusion is evi- 

i 

denced by the fact that the two UHF stations, within their limited service 
areas, will always have an audience capable of receiving a UHF signal, 
if their programs merit attention. It is this vital factor that distinguishes 
Evansville UHF television from FM radio. Therefore^ petitioners cannot 
achieve their first objective of guaranteeing a greater number of outlets 
for Evansville. 

40. Their second objective, of guaranteeing greater service to the 
Evansville area, has been shown to be unattainable. Under the present 
allocation plan, over 500,000 persons are guaranteed two commercial 
television services and another 250,000 are guaranteed at least one com- 

i 

mercial service. Under petitioners* proposal, a hugb ’’white area” will 
exist with no present television service, or future expectation of one. 

i 

Promises of future power increases and high towers, even if they could 
be believed, can never furnish a service to all this area. The Commis- 

i 

sion’s primary duty is to supply a television service tb all the people of 
the United States. Therefore, a large portion of the Evansville area can¬ 
not be deprived of service merely to assure the continued operation of 

i 

two UHF stations. This deprivation of services is sought to be justified 
by a speculative and tenuous argument that UHF will cease to exist if 

i 

intermixture is not eliminated. The public benefits of deintermixture 

i 

are illusory, the validity is doubtful. In contrast, the dire consequence 
to the public of de-intermixture are known, the benefits to the private 
interests of petitioners are uncontroverted. The position of petitioners 
can be simply stated as an attempt to secure the assistance of a govern¬ 
ment agency to assure the success of a private enterprise. Their guise 
of passing as public benefactors should be no more difficult to penetrate 
than that of the proverbial wolf in sheep’s clothing. Both have the same 
aim in view. 

i 

41. The many other undesirable consequences to the public that 
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would result from the adoption of the proposal will not be reviewed again. 

The important fact remains that the present allocation plan will serve 
* 

the public— f the proposal will not. The sole "demand" for a change comes 
. • 

from petitioners. The public in Evansville and the surrounding area feels 
it would be^deprived of its rightful property. Evansville is growing in 
•every respect. It plans to keep on growing. If the Commission eliminates 
commercial VHF television services, it will deprive Evansville of an as¬ 
set needed to make it a large and prosperous community and to insure its 
continued growth and well-being. UHF television can serve a public need 
—but it can serve it only in conjunction with VHF television. Despite 
petitioners* contentions, there is no necessity for the Commission to de¬ 
cide that the two types of television service are mutually exclusive. They 
can exist side-by-side in Evansville. But if they are determined to be 
mutually exclusive, the public need and the public demand still require 
that VHF channels be left for commercial use in Evansville and Hatfield. 

WHEREFORE, THE PREMISES CONSIDERED, It is respectfully 
requested that'the Commission deny the proposal to reserve VHF Channel 
7 for educational use in Evansville, Indiana, and to delete VHF Channel 9 
from Hatfield, Indiana. ’ 

. Respectfully submitted, 

EVANSVILLE TELEVISION, INC. 

By /s/ Vincent B. Welch 

« ' WELCH, MOTT & MORGAN 

710 Fourteenth Street, N. W. 
Washington 5, D. C. 

„ - By /s/ Maurice A. Barnes 

’ ’* . BARNES AND NEILSON 

" Munsey Building 

Washington 4, D. C. 

Its Attorneys 


May 17, 1955 
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[Received June 1, 1955, FCC] 

In the Matter of ) 

i 

Amendment of Section 3. 606, ) 

Table of Assignments, Rules ) Docket No. 11334 
Governing Television Broad- ) 
cast Stations ) 


REPLY OF EVANSVILLE TELEVISION, INC. TO COMMENTS OF 
PREMIER TELEVISION, INC. AND OHIO VALLEY TELEVISION CO. 

Pursuant to the Commission's Notice of Proposed Rule-Making in 

the above-captioned proceeding, Evansville Television, Inc. (Evansville 

i 

TV) hereby submits its Reply to the Comments of Premier Television, 
Inc. and Ohio Valley Television Co., (petitioners). 

i 

1. Petitioners attempt to demonstrate that they furnish excellent 
services to areas beyond their Grade B contours. In an effort to prove 
this point, they cite, first, certain letters from advertisers and viewers 

i 

and, second, the results of visual observation apparently by one man 
(unidentified except by name) for one day. The unreliability and incon¬ 
clusiveness of such alleged factual material is obvious. Suffice to say, 
petitioners never describe the antenna towers that viewers must erect in 
these areas in order to get a UHF signal. Nor do petitioners give any 
indication of the quality of the picture received. It is Obvious that, if a 
viewer is interested enough to spend sufficient money on a high tower, 

he will be able to get some sort of picture, no matter Where he may be 

1 / j 

located.—' Likewise, if a viewer is located in a "white area, " for 


1 / See, for instance, the letter of Standard Radio Distributors, para¬ 
graph 19 of petitioners' comments: 

"We are having some degree of success in interesting 
our dealers in selling an installation that is adequate to 
receive your stations . " (underlining supplied) ~ 

Also that of Uzzle Television & Appliances: 

"... We have been receiving your signal in this vicinity 
quite well for the distance ." (underlining supplied) 

Altogether, petitioners cite four letters, three of Which are from 
television dealers who undoubtedly have installed a high tower and 
expensive equipment in order to try and get some sales in a dead 
market. (Pars. 18, 19) 


* 








1Q20 normal reception facilities, his idea of what constitutes an accept¬ 
able picture will be far from that quality to which he is entitled. In para- 
graphs 22-25, petitioners attempt to show the size of the audience they 
have in Fairfield, Tell City, and Central City. Fairfield had a population 
, of 5,576 in 1950. If we assume the same rate of increase as occurred 

2 / 

during 1940 to 1950, the population would now be around 6,700 persons.— 

The media number of persons per dwelling unit in Wayne County, where 
• 3/ t 

Fairfield is located, is 2.9.- Therefore, there would probably be over 

2,300 residences in Fairfield. From petitioners 1 own observations, it is 

clear that less.than*one out of ten residences has a television set. It 

should also be noted that no numbers are given for the antennae in Tell 

City and 'Central City. Evansville TV submits that no better proof can 

be found of the inadequacy of UHF signals in the outlying parts of the 

Evansville trading area than has been supplied by petitioners. These are 

communities, farms and people who look to Evansville for leadership. 

Is this the type of television service the Commission feels they deserve? 

% 

Moreover, it should be noted that even petitioners 1 own television expert 

4/ 

admits tha%VHF will always furnish a signal to larger areas.— 

2. In an effort to supply the Commission with some facts in regard 
to the extravagant claims of petitioners, Evansville TV and the other ap¬ 
plicants for VHF channels in the area have conducted a survey to deter¬ 
mine the extent of the service of the existing UHF stations. Attached 
hereto as Exhibit No» 1 is the statement of A. D. Ring & Associates 
showing the results of this survey. In summary, it appears that peti¬ 
tioners T claims are unjustified and that service beyond the Grade D con- 

z » 

1021 tour can be secured only with expensive equipment and high towers. 

« 

If these communities are going to receive a practical and realistic tele¬ 
vision service, as contrasted to a theoretically possible and expensive 
* • 

service, a VHF channel must be allocated to the Evansville area. 

2/ County and City Data Book , 1952, p. 515. 

3/ Id. at 165.. 

4/ Paragraph 46 of Petitioners 1 Comments. 


95 


3. Likewise, petitioners 1 basic premise, that both UHF stations 
cannot exist if a VHF station begins operation at Evansville, is still un¬ 
proven. Petitioners now concede that 100% of the television sets in the 

i 

Evansville-Henderson area are equipped to receive UHF programs. 

i 

I 

(Par. 7) They have stressed the excellent service that both UHF stations 

have within their Grade B contours. (Pars. 11 et al) The result is that 

i _ 

petitioners have not cited a single fact to prove that both UHF television 
stations in the Evansville-Henderson area will fail, but have only strength- 

i 

ened Evansville TV's argument that a UHF station can exist in Evansville 

i 

as a local station. Petitioners have included the statement of one Paul 
B. Mowrey in an effort to support their basic premise! However, as the 
title indicates, his statement is based upon experience in "other inter- 

i 

j 

mixed markets”, most of which have little or no materiality to the facts 
that exist in Evansville. Attached hereto as Exhibit NO. 2 is the report 

I 

of Howard S. Frazier, which points up some of the significant errors and 
omissions in Mr. Mowrey T s statement. 

4. Petitioners have tried to build assumption upon assumption 
arguing that neither UHF station will be able to secure a network service 
nor to afford film programs, if a VHF station begins operation in Evans¬ 
ville. (Pars. 60-67) One of petitioners* own citations prove they are 
wrong on their network assumption. In the Maimi area, there is an exist¬ 
ing VHF station and two operating UHF stations. There, the UHF set 
saturation, unlike Evansville, is only about 50% since the VHF station 

i 

was on the air many years in advance. However, both of the Miami area 
UHF stations recently filed a petition for limited de-intermixture in which 
they conceded they could live with one VHF station. More important, 

1022 this petition shows that each UHF station is a b asic affiliate of a 

5 / 

network, and the VHF station has not taken all of the network programs.— 

i 

Therefore, even if the VHF stations at Evansville and Hatfield would take 

i 

two networks, experience shows that a third network would be available to 

| 

I 

5 / Petition and Amendment filed April 14 and May 4, 1955, Storer 
Broadcasting Company, Miami, Florida. 


the UHF station in Evansville.—^ 

5. Petitioners also make the assumption that the two VHF stations 

would absdrb all of the programs of three networks, and all the available 

film programs. They likewise assume that film suppliers would rather 

not sell in Evansville-than sell to a UHF station. This first assumption 

is illogical since the VHF stations can not operate long enough each day 

to use up all the Available material. The second assumption is completely 

rebutted by petitioners own argument about the desirability of their serv- 

ices because ‘of their excellent coverage and the 100% set saturation. They 

cannot contend rthat their coverage is so good that there is no need for a 

VHF station in one paragraph, and, in the next, complain that it is so poor 

that film suppliers will shun their stations. The fact is that, if there is 

* 

a need for'the services of a third or fourth station in Evansville, it will 
have an audience and program material. Petitioners T arguments again 
illustrate the basic reason for their actions. They want equal facilities 
or they won’t play. And they want the Government to guarantee their eco- 

t 

nomic success by providing these equal facilities. Of course, a UHF sta¬ 
tion with lesser coverage must program for a numerically lesser audience. 

9 

Of course, it must operate less grandiosely and take second choice on 
some programing. Petitioners knew all this when they applied. That is 

* why they received grants without hearings. Petitioners have not 
advanced one valid ground for complaint. They have an assured audience 
and a technically competent service. This they admit. That is the most 
they can ask from the Commission. If their economic existence is still 
precarious, it is because they will not compete or because there Is no 
need for their services. In either case, the answer is to let them fail 
and they will not be missed. The Commission cannot deprive the City of 
Evansville and its surrounding market area of two services that will meet 

6/ See also the pending petition for rule-making of Gerico Investment 
Company, Fort Lauderdale, Florida, which would amend the Com¬ 
mission’s Rules to prohibit one station taking the programs of more 
4 than one network if another station in the same area is ready and 

* willing to broadcast these programs. If this rule is adopted, one 

’ UHF station in Evansville would be assured of all programs of one 
> , network. 


j 
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all the needs of the area, for two services that will meet only a portion 

i 

of the needs. 

i 

6. The comments of petitioners also reveal another basic fallacy 
in their argument. Apparently, they assume that both UHF stations will 

i 

fail if VHF operations begin. There are no facts mentioned to support 

i 

such an assumption. A third network will be available to one of the two 
UHF stations. Obviously, the City of Evansville will need a second local 
outlet. Many of the local advertisers will prefer a less expensive adver¬ 
tising medium whose service is directed to the community of Evansville 

and the immediate vicinity. Therefore, assuming all the dire predictions 

| _ 

of petitioners come true, there is still no reason to believe that the UHF 
station in Evansville will even fail. As a result, the people within the 
limited area that now receive petitioners’ services will not have wasted 

j 

any money on UHF receivers. 

7. The Commission is being asked to take drastic action solely to 
protect the private interest of two parties. Despite petitioners’ inferences 
in paragraph 79, they are not babes in the woods who are without resources 
or ability. Both stations are owned by people who are in the theater busi¬ 
ness and have vast business and entertainment experience. Ohio Valley 
Television Co. has just purchased a radio station. Their resources are 

i 

j 

more than adequate to build and operate UHF stations that would be com- 

! 

petitive, if they desired to do so. Moreover, the business background of 
petitioners cannot be overlooked by the Commission when they consider 

I 

1024 that their action in de-intermixing the Evansville market will create 
a monopoly of the media of communication. See Exhibit No. 6, page 1, 
of Evansville TV’s Opposition. 

8. The burden of proof is on petitioners to establish that the public 
interest will be served by the de-intermixture of the Evansville area. 

.j 

This burden can only be met by facts that prove this issue. Instead of 
facts, petitioners have given the Commission assumptions, guesses and 
speculations. Even their own consulting engineer had to admit that a 

substantial number of persons in the Evansville area Will not receive 

i 

service from an Evansville station if VHF Channel 7 is deleted. This is 
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proof that the proposal will be contrary to the public interest. The Com- 
* % 

mission has also beeA advised of the objections of the business, civic and 

■“S 

governmental leaders and the public of the Evansville area. This is proof 

.that the'proposal is fcontrary to the public interest. Petitioners have 

* 

failed to meet their burden—the proposal for de-intermixture must be 
denied. % 

WHEREFORE, THE PREMISES CONSIDERED, It is respectfully 
requested that the Commission deny the proposal to reserve VHF Channel 
7 for educational use in Evansville, Indiana, and to delete VHF Channel 
9 from Hatfield, Indiana. 

t 

4 Respectfully submitted, 

EVANSVILLE TELEVISION, INC. 

By /s/ Vincent B. Welch 

WELCH, MOTT & MORGAN 
710 Fourteenth Street, N.W. 
Washington 5, D. C. 

By /s/ Maurice A. Barnes 

BARNES AND NEIL SON 
Munsey Building 
Washington 4, D. C. 

Its Attorneys 

May 31, 1955 
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[ Received Oct. 17, 1955, FCC] 
In the Matter of 


Amendment of Section 3. 606, Table of 
Assignment^, Rules Governing 
Television Broadcast Stations 
(Evansville and Hatfield, Indiana 

In the matters of applications of 

EVANSVILLE TELEVISION, INC. 
Evansville, Indiana 

ON THE AIR, INC. 

Evansville, Indiana 


Docket No. 11334 


Docket No. 10462 
File No. BPCT-934 

Docket No. 10463 
File No. BPCT-991 



I 


99 

OWENSBORO ON THE AIR, INC. ) Docket No. 10982 

Hatfield, Indiana ) File No. BPCT-1787 

OWENSBORO PUBLISHING CO. ) Docket No. 10983 

Hatfield, Indiana ) File No. BPCT-1790 

PETITION FOR TIME TO FILE ADDITIONAL 
COMMENTS AND FOR STAY OF CERTAIN 
COMPARATIVE TELEVISION PROCEEDINGS 

Premier Television, Inc. and Ohio Valley Television Co. submit 

this request for time to file additional comments in Docket No. 11334, 

i 

and for stay of the issuance of final decisions in the proceedings in Dock- 

i 

ets Nos. 10462, 10463, 10982, and 10983. This petitjion is submitted 
pursuant to the request made by the Commission at a meeting with UHF 
broadcasters held in the Commission's offices on Friday, October 14, 

1955, that such operators present their views in fornial documents filed 

I 

with the Commission. The events leading up to the suggestion of the Com¬ 
mission that this request be filed and to the consequent filing are as 

i 

follows: 

1505 1. On February 4, 1955 petitioners requested the Commission to 

institute rule making proceedings for the deletion of the allocation of VHF 
channels 7 and 9 to Evansville and Hatfield, Indiana, Reassignment of 
those channels to other VHF areas, and preservation of the Evansville- 
Hatfield area as an all-UHF region. On March 31, 1955 the Commission 
granted petitioners’ request for rule making, and issued a Notice of Pro¬ 
posed Rule Making (FCC 55-407, 1 Pike & Fischer RR 53:1011) in which 
it gave all interested parties the opportunity to file comments on peti¬ 
tioners’ proposal not later than May 17, 1955. Provision was made for 
filing of replies to comments no later than May 31, 1955. Thereafter the 

Commission gave notice of oral argument which was held before the Com- 

i 

mission en banc on June 27, 1955. It is important to note that the Com¬ 
mission’s Notice provided that no further comments could be filed unless 

requested by the Commission or upon a showing of good cause. 

| 

2. During the latter part of September and the early part of Octo- 

! 

ber, 1955, the trade press reported that the Chairman of the Commission 
had invited certain parties to submit views with respect to the television 






allocations matters pending before the Commission. * No notice of this 

action was*given to petitioners, and no public notice was issued by the 

• « 

Commission with respect to the invitations extended by the Commission. 

« 

. * 

The trade press thereafter reported that representatives of certain organ¬ 
izations had met with members of the Commission, and had submitted 

1506 their views with respect to the television allocations problems, 
including dbintermixture. ** Petitioners were not given notice of these 
events, and petitioners were not served with copies of recommendations 
or comments filed by* the individuals and organizations which met with 
the Commission. ‘ Petitioners were not invited to present views, to attend 
meetings where others presented views, or to participate in any manner 

in the off-the-record discussions which were held. 

• \ 

♦ 

3. The trade^press also reported that the Commission had M in an 
unexpected move” scheduled for consideration on Monday, October 17, 

• 1955 several petitions for deintermixture (including petitioners 1 proposal), 

4 9 

and that the Commission would deny the petitions and grant VHF applica- 

4 

tions in the cities involved.*** 

•4 

4. As a result of such information in the press representatives of 
a large number of UHF television stations met in Washington, D. C. dur¬ 
ing the last week for the purpose of requesting a meeting with the Corn- 

1507 missiop. The Commission granted the request for a meeting, and 
it was held on Friday, October 14, 1955, with Commissioners Hyde 

* 4 * 

(Acting Chairman), Webster, Doerfer, Lee and Mack attending, and 
Commissioners McConnaughey (Chairman) and Bartley, absent. 

5. It was made clear by the Commission at the start of the meeting 
that all UHF stations-not the UHF Industry Coordinating Committee alone- 
could participate in the meetings. After the presentation of the position 


* * 

♦. 

44 




* 


*♦ 


* 

<- 

Broadcasting-Telecasting, Vol. 49, No. 15, Oct. 10, 1955, pp. 

27 -? 0 . 

See descriptions of meetings with CBS delegation of five headed by 
CBS| President, Dr. Frank Stanton; ABC delegation of four, headed 
by ABC President Robert E. Kintner; Chairman David Sarnoff of 
RCA; and Dr. Allen B. DuMont. Television Digest, Vol. 11, No. 
41, Oct. S, 1955. 

Broadcasting-Telecasting, Vol. 49, No. 15, Oct. 10, 1955, p. 27. 
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of the UHF Industry Coordinating Committee by its president, the Acting 
Chairman noted that the Commission did not have before it any formal 
documents stating the position of the Committee or of the stations. The 
Commission thereupon requested that such parties submit their views to 
the Commission in formal pleadings. 

6. Petitioners desire a period of thirty days within which to pre¬ 
sent their views pursuant to the Commission's request. This period is 
required to permit the obtaining of the various documents filed outside 
the records of pending proceedings, and to allow study thereof. 

7. Pending submission of the additional comments of petitioners 

i 

and final action granting deintermixture in Evansville and Hatfield the 

i 

Commission must stay the issuance of final decisions in the comparative 

hearings involving applications for channels 7 and 9 irk those cities. Any 

j 

action on those applications would be inconsistent with the matters sub 
judice in Docket No. 11334 and would be prejudicial to petitioners’ posi¬ 
tion in favoring deintermixture and the Commission’s proposal for changes 


in the Evansville and Hatfield allocations. 


1508 Wherefore, it is respectfully requested that the Commission grant 

petitioners a period of thirty days within which to file, the additional com 

ments as requested by the Commission, and that final action in Dockets 

Nos. 10462, 10463, 10982 and 10983 be stayed pending the issuance of a 

final report and order in Docket No. 11334. 

Respectfully submitted, 

PREMIER TELEVISION, INC. 

OHIO VALLEY TELEVISION CO. 

I 

By Haley, Doty & Wollenberg 
/s/ Andrew G. Haley 
/s/ Michael H. iBader 

I 

Their Attorneys 

October 17, 1955 


the additional corn- 
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[ Received Oct. 18, 1955, FCC] 

In the matter of *■ 

«» 

Amendment of Sections 3. 606, 3.607 (a), 

3.610, 3.612, 3.685(e) 

Rules Governing Television 
* Broadcast Stations and Table of 
Assignments (Louisville and 
Bowling Green, Kentucky) 

«* 

Amendment of Section 3. 606, Table of 
Assignments, Rules Governing 
Television Broadcast Stations 
# (Evansville and Hatfield, Indiana) 

In the matters of applications of 

* EVANSVILLE TELEVISION, INC. 

Evansville, Indiana 

ON THE AIR, INC. 

Evansville, Indian^ 

OWENSBORO ON THE AIR, INC. 

Hatfield, Indiana 

/ OWENSBORO PUBLISHING CO. 

Hatfield, Indiana * 

>, For Construction Permits for 
i new Television Stations 

PETITION FOR TIME TO FILE ADDITIONAL 
COMMENTS AND FOR STAY OF CERTAIN 
COMPARATIVE TELEVISION PROCEEDINGS 

¥ 

Mid-America Broadpasting Corporation, permittee of station 

* WKLO-TV, Louisville, Kentucky, for time to file additional comments 

m 

in Docket No. 11334, and for stay of the issuance of final decisions in 

* 

1512 the proceedings in Dockets Nos. 10462, 10463, 10982, and 10983. 

This petition is submitted pursuant to the request made by the Commis- 

sion at a meeting with UHF broadcasters held in the Commission’s offices 

on Friday, October 14, 1955, that such operators present their views 
• 

regarding certain television allocations matters in formal documents 
filed with the Commission. The events leading up to the suggestion of 
the Commission that this request be filed and to the consequent filing 
are fully stated in a petition filed this day by Premier Television, Inc., 
and Ohio Valley Television Co. with respect to Dockets Nos. 11334, 


Docket No. 11334 


Docket No. 10462 
File No. BPCT-934 

Docket No. 10463 
File No. BPCT-991 

Docket No. 10982 
File No. BPCT-1787 

Docket No. 10983 
File No. BPCT-1790 


103 

10462, 10463, 10982, and 10983. The narration of th^se events inpara- 

i 

graphs 1-5 of the Premier petition are incorporated herein by reference. 

1. Petitioner desires a period of thirty days within which to pre¬ 
sent its views pursuant to the Commission’s request, j This period is 
required to permit the obtaining of the various documents filed outside 
the records of pending proceedings, to allow study thereof, and to per¬ 
mit preparation of comments. 

2. Pending submission of the additional comments of petitioner 
and final action on the Commission’s proposal for reallocation of channels 
7 and 9 and petitioner’s request for reallocation of the channels to Louis- 

1513 ville, the Commission must stay the issuance of final decisions in 
the comparative hearings involving applications for cliannels 7 and 9 in 
Evansville and Hatfield, Indiana. Any action on those applications would 

be inconsistent with the matters sub judice in Docket ko. 11334 and would 

I 

be prejudicial to petitioner’s position in favoring the (Commission’s pro¬ 
posal for changes in the Evansville and Hatfield allocations. 

Wherefore, it is respectfully requested that the Commission grant 
petitioner a period of thirty days within which to file the additional com- 

j 

ments as requested by the Commission, and that final; action in Dockets 

! 

Nos. 10462, 10463, 10982 and 10983 be stayed pending the issuance of a 

final report and order in Docket No. 11334. 

Respectfully submitted, 

MID-AMERICA BROADCASTING 
CORPORATION 

| 

By Haley, Doty & Wollenberg 
/s/ Andrew G. Haley 
/s/ Michael H. Bader 
Its Attorneys 

October 17, 1955 


1514 


[ Certificate of Service] 




104 


* 


1545 


[Received Nov. 7, 1955, FCC] 

♦ 

In the matter of 

• 

Amendment of Section 3.606, Table 

of Assignments, Rules Governing 
Television Broadcast Stations 
(Evansville and ■Hatfield, Indiana) 

In the matters of applications of 

EVANSVILLE TEfLEVISION, INC. 
Evansville,♦Indiana 

ON THE AIR, INC.* * 

Evansville, Indiana 

OWENSBORO ON THE AIR, INC. 
Hatfield, Indiana 

OWENSBORO PUBLISHING CO. 
Hatfield, Indiana 


) 

) 


Docket No. 11334 


Docket No. 10462 
File No. BPCT-934 

Docket No. 10463 
File No. BPCT-991 

Docket No. 10982 
File No. BPCT-1787 

Docket No. 10983 
File No. BPCT-1790 


SUPPLEMENT TO PETITION FOR STAY 
OF CERTAIN COMPARATIVE PROCEEDINGS 
AND REQUEST FOR FURTHER RELIEF 


On October 17, 1955, Premier Television, Lie. and Ohio Valley 
Television Company submitted a request for time to file additional com¬ 
ments in Docket No'. 11334 and for stay of the issuance of final decisions 
in the proceedings in Dockets Nos. 10462, 10463, 10982, and 10983. On 
October 20, 1955, the Commission released a Memorandum Opinion and 

Order in Biscayne Television Corporation et al, Dockets Nos. 10854 et 

. * 

al (FCC 55-1029) in which the Commission appears to cast doubt upon the 

* 

availability of the interlocutory relief sought in the above described peti¬ 
tion. Whilq petitioners are not persuaded that the rationale of the Biscayne 
decision is validly applicable in the instant proceedings —^ the present 


1/ Biscayne did not involve a proceeding in which a notice of proposed 
. rule making had been issued. Moreover, petitioners are of the view that 
if the Bisqayne decision, supra , suggests that in a proceeding of this kind 
it would be inappropriate for the Commission to consent to withhold action 
in an adjudicatory case pending determination of related rule making pro¬ 
ceedings, it does not represent a correct view of the law. Compare dis- 
*'♦ senting opinion of Commissioner Rosel H. Hyde in the Biscayne case, 
and cases cited infra, p. 3 
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1546 pleading supplements and modifies the aforesaid petition in light 
of the Biscayne decision by adding certain additional requests for relief. 
These include (1) a petition for intervention in Dockets 10462, 10463, 

i 

10982, and 10983; (2) a petition for consolidation of the proceedings in 
these Dockets with the proceedings in Docket 11334; and (3) a petition for 

i 

amendment of Section 1.371 of the Commission's Rules. 

I. PETITION FOR INTERVENTION 

Premier Television, Inc. and Ohio Valley Television Company 
respectfully request leave to intervene in Dockets Nos. 10462, 10463, 

10982, and 10983 pursuant to Section 1.388(b) of the Commission's Rules. 

i 

In support whereof good cause is shown as follows: j* 

There are now pending before the Commission rule making proceed¬ 
ings in Docket No. 11334 looking toward the amendment of the table of 

i 

television assignments set forth in Section 3.606 of the Commission's 

Rules so as to delete from the assignment table channel 7 in Evansville, 

i 

Indiana, and channel 9 in Hatfield, Indiana. The proceedings in Dockets 
Nos. 10462, 10463, 10982, and 10983 involve comparative television 
hearings the purpose of which is to select permittees for these channels. 

i 

The grant of a construction permit to build a station on one of these chan- 

1547 nels at the location specified would clearly prejudge the aforesaid 
rule making proceedings. 

Even if the Commission should condition any grant upon the outcome 
of the rule making proceedings, the mere act of making the grant would 

i 

create an equity in the permittee which could not help but affect the Com¬ 
mission's judgment in passing upon the contentions in the rule making 

i 

proceedings. Ashbacker Radio Corporation v. Federal Communications 
Commission , 326 U. S. 327; Northwest Airlines v. Civil Aeronautics 
Board , 90 U. S. App. D.C. 158, 194 F. 2d. 339; Zenith Radio Corporation 
v. Federal Communications Commission , 93 U.S. App. D.C. 284, 211 F. 
2d. 629; Delta Air Lines Inc, v. Civil Aeronautics Board (C.A.D. C. Case 


i 


! 



2 / 

No. 12964, decided October 24, 1955). - 

It was not possible to file this petition for intervention within the 
time required by Section 1.388(d) of the Rules because the rule making 
proceedings above described had not been instituted by the time the speci¬ 
fied period expired. Since the institution of rule making proceedings, 
petitioners have not moved to intervene in the above hearings on channels 
7 and 9 because we were confident that the Commission would dispose 
definitively of the questions raised in the rule making proceedings before 

taking any final action in other proceedings which would prejudice 
3/ 

our proposals / — In that event, intervention would not be necessary to 
protect the rights of petitioners and the public interest. But the Biscayne 
decision, supra , indicates that the Commission may not follow this course. 
Accordingly, it becomes necessary for petitioners to intervene and pre- 

• sent their views in the channel 7 and channel 9 hearings. If intervention 

\ i 

is granted, petitioners will of course make such motions to reopen the 

# 

* 

¥ t 
¥ • 

2/ Pittsburgh Radio Supply House v. Federal Communications Com¬ 
mission . 69 U.S. App. D. C. 22, 98 F. 2d 303, a case decided by the 
Court of,Appeals prior to A shbacker , supra , suggests that rule making 
governing availability of frequencies is a matter of policy not subject to 
judicial control (69 U.S. *App. D.C. at 25). It is questionable whether 
the rationale of Pittsburgh Radio Supply House in this connection has 
survived the Ashbacker case, since the Supreme Court there held that 
the Commission must so arrange its procedures as to assure a fair hear¬ 
ing to mutually exclusive proposals. In any event, the Pittsburgh Radio 
Supply House case is readily distinguishable on its facts from the case 
at bar. 

t 

3/ Chairman George C. McConnaughey stated to the Senate Subcommit¬ 
tee on Communication^ of the Committee on Interstate and Foreign Com¬ 
merce'on July 7, 1955 that: 

tr We have not gone on. We have held them up. In these 
cases you are acquainted with we have held them up and not 
issued any grants at all, pending the outcome of the inter¬ 
mixture question." 

* Hearings, S. 1648, Subcommittee of The Committee on Interstate and 
Foreign Commerce, U.S. Senate, 84th Congress, 1st Session, July 7, 
1955. . 
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record, to enlarge the issues or for other relief as m^y be appropriate 

i 

in the premises. Our participation should be of material aid to the Com- 

i 

mission since we will present in these cases an important public interest 

j 

question not heretofore considered therein, i. e. the question whether it 

i 

is in the public interest to authorize VHF stations to operate in the Evans 
ville area. 

1549 II. PETITION FOR CONSOLIDATION 

i 

j 

It is respectfully requested that the above entitled dockets be con- 

i 

solidated into a single proceeding for disposition. This will prevent the 
injustice and harm to the public interest and the interest of petitioners 
which will result if the Commission decides the adjudibatory proceedings 

j 

first and thus prejudges the rule making proceedings. It is respectfully 

submitted that consolidation (or some equivalent remedy) is required as 

4/ 

a matter of law— since in no other way can fair consideration of the 
mutually exclusive proposals before the Commission be obtained. The 
Commission cannot by labelling one proceeding as adjiidicatory, and 
another proceeding as rule making, alter their fundamental interdepend¬ 


ence and relationship to each other. 

1550 III. PETITION FOR AMENDMENT OF i 

SECTION 1.371 OF THE RULES 

Pursuant to Sections 4(i) and 303(r) of the Communications Act of 

1934, as amended, and Section 4(a) of the Administrative Procedure Act, 

i 

it is respectfully requested that the Commission forthwith adopt an amend¬ 
ment to Section 1.371, Rules of Practice and Procedure, by adding the 
following footnote: 

"10c / Action on an application for a construction permit for 
a new television station shall be withheld in any case in which, 
as of the effective date of this rule, there is pending before 
the Commission a petition for rule making, or a rule making 
proceeding, in which it has been requested or proposed, that 
the rules be amended so as to make the particular channel 
sought unavailable in the particular community designated. 
Processing of any such application shall be resuined (if the 
application is still valid under the rules as amended) when 
all proceedings comprehending possible changes in the par¬ 
ticular channel assignment involved have been finally 
terminated." 

i 

£7 See, cases cited, s upra, pp. 3 


10 8 


In support whereof it is shown as follows: 

« There are pending before the Commission a number of applications 

♦ 

for construction permits for new television stations in various cities, 

. # and there are also pending various rule making petitions and proceedings 

which may lead to changes in the channel assignments in the cities speci- 

t 

fied in such applications. The Commission is presently considering peti¬ 
tioners T request for changes in the television allocation table as well as 
the requests filed by other parties. No final action has been taken on 
v- • these proposals, but the Commission has proceeded in the meantime with 

♦ the processing of tl\e television applications. Initial decisions have been 
issued and oral arguments have been held in some cases. 

1551 Petitioners had believed that the’ Commission, on its own motion, 
would withhold final action on the television applications which might be 

affected by the pending rule making proceedings until such proceedings 

5 / 

had been terminated. — The Commission, however, recently stated 
that it would not adopt such a formal policy, and that whether "The Com¬ 
mission will or will hot decide the_adjudicatory proceedings at an 

early or later date" than the rule making proceedings is a matter of "ad¬ 
ministrative judginenjt". Biscayne Television Corporation , supra . Peti¬ 
tioners respectfully submit that it is in the interests of good administra- 
tion that there should be an announced policy, uniformly applied without 
discrimination. With deference, we submit that the Commission has no 
. lawful right to have a Secret policy on this important matter, and that all 

parties before the Commission are entitled (a) to know whether the Com- 
mission is withholding action in matters affecting them, and (b) its reasons 

0 

for doing so or declining to do so. 

* The Commission in a number of other matters involving interrelated 

rule making and adjudicatory proceedings has adopted as formal rules 
policy statements to the effect that no action would be taken in the adjudi¬ 
catory proceedings pending final determination of the rule making matters. 


5/ See statement of the Chairman, supra , p. 4. 
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See, e.g. Rule 1.371, footnote 10a and 10b, 1 Pike & Fischer R.R. 
51.2653. In adopting footnote 10b to Section 1.371, the Commission 
1552 stating that: j 

"It further appearing, that the purpose of said policy is to avoid 
the making of new daytime or limited time assignments on the clear chan- 

i 

, i 

nels which may not conform to the Rules and Regulations and Standards 
of Good Engineering Practice which may be adopted as a result of the 
proceedings in Docket No. 8333 and thus render the Commission’s deci- 
sion in Docket No. 8333 nugatory or make necessary extensive reassign¬ 
ments and deletions of stations in order to effectuate said decision; and 


Order of December 30, 1950, 1 Pike & Fischer R.R. 51:269. It 
is this rationale which should apply to the instant situation. 

The granting of various pending television applications would prej¬ 
udice later disposition of the interrelated, pending rule making proceed- 

I 

ings, and would render those proceedings nugatory or require extensive 
changes in the stations built to operate on channels subsequently deleted. 
Grants on the channels involved would permit immediate construction and 
operation of the stations so as to effectively prejudge the issues involved 
in the pending rule making proceedings, and would render difficult, if 

j 

not impossible, the granting of effective relief in the rule making pro¬ 
ceedings. 

i 

The rule proposed to be adopted herein is procedural and it does 

| 

not require publication or other notice. Administrative Procedure Act, 
Section 4(a). It is requested, therefore, that footnote 10c to Rule 1.371 

i 

as proposed above be adopted forthwith. 

1553 CONCLUSION 

S 

For the foregoing reasons, it is respectfully requested that the 

i 

Commission (1) grant leave to petitioners to intervene in Dockets Nos. 
10462, 10463, 10982, and 10983, (2) consolidate the said dockets with 

i 

Docket No. 11334, (3) amend Section 1.371 of the Commission’s Rules 
as herein proposed, and (4) stay all further action in Dockets Nos. 10462, 
10463, 10982, and 10983, as hereinbefore requested ixi our petition of 
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Respectfully submitted, 

PREMIER TELEVISION, INC. 
OHIO VALLEY TELEVISION CO. 

By Haley, Doty & Wollenberg 

/s/ Andrew G. Haley 

/s/ J. Roger Wollenberg 

/s/ Michael H. Bader 

Their Attorneys 


• 4 » 

1554 AFFIDAVIT 

. ♦ Andrew G. Haley, first being duly sworn, deposes and says that 

.. he has read and knows the contents of the foregoing Petition for Interven- 

tion, Petition for Consolidation, and Petition to amend Section 1.371 of 

the Rules, and has knowledge of the facts therein stated, and that to the 

• # 

# best of his kndwledge, information and belief said facts are true and 

* correct. ’ * : 

9 

/ / * /s/ Andrew G. Haley 

Subscribed and sworn to before me this 4th day of November, 1955. 
- . /s/ Ethna White 

« • Notary Public 

, [Seal] 

#y commission expires February 15, 1956. 

1*555 ’ 
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November 4, 1955 
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[Received Nov. 7, 1955, FCC] 


In the matter of ) 

Amendment of Sections 3. 606, ) 

3.607(a), 3.610, 3.612, 3.685(e) ) 

Rules Governing Television ) 

Broadcast Stations and Table of ) 

Assignments (Louisville and J 

Bowling Green, Kentucky) ) 

Amendment of Section 3. 606, ) 

Table of Assignments, Rules ) 

Governing Television Broadcast ) 

Stations (Evansville and Hatfield, ) 

Indiana) ) 

In the matters of applications of ) 

EVANSVILLE TELEVISION, INC. ) 

Evansville, Indiana ) 

ON THE AIR, INC. ) 

Evansville, Indiana ) 

OWENSBORO ON THE AIR, INC. ) 

Hatfield, Indiana ) 

OWENSBORO ON THE AIR, INC. ) 

Hatfield, Indiana ) 

OWENSBORO PUBLISHING CO. ) 

Hatfield, Indiana ) 

For Construction Permits for ) 

New Television Stations ) 


j 

I 

i 

i 


Docket No. 11334 

i 


Docket No. 10462 
File No. BPCT-934 

Docket No. 10463 
File No. BPCT-991 

i 

Docket No. 10982 
File Nb. BPCT-1787 

Docket No. 10983 
File N^). BPCT-1790 


SUPPLEMENT TO PETITION FOR STAY 
OF CERTAIN COMPARATIVE PROCEEDINGS 
AND REQUEST FOR FURTHER RELIEF| 


On October 17, 1955, Mid-America Broadcasting Corporation sub¬ 
mitted a request for time to file additional comments in Docket No. 11334 

i 

i 

and for stay of the issuance of final decisions in the proceedings in Dock¬ 
ets Nos. 10462, 10463, 10982, and 10983. On October 20, 1955, the 
Commission released a Memorandum Opinion and Order in Biscayne Tel - 
1558 e vis ion Corporation et al , Dockets Nos. 10854 et al (FCC 55-1029) 

in which the Commission appears to cast doubt upon the availability of the 
interlocutory relief sought in the above described petition. While peti- 

i 

tioner is not persuaded that the rationale of the Biscayne decision is 
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validly Applicable in the instant proceedings — the present pleading sup- 
olements and modifies the aforesaid petition in light of the Biscayne de- 
cision by adding certain,additional requests for relief. These include (1) 
♦a petition for intervention in Dockets 10462, 10463, 10982, and 10984? 

. (2) a petition for consolidation of the proceedings in these Dockets with 
the proceedings in Docket 11334 and with proceedings on Mid-America’s 
above-captioned petition; and (3) a petition for amendment of Section 
• 1.371 of the Commission’s Rules. 

I. PETITION FOR INTERVENTION 

Mid-Am erica Broadcasting Corporation respectfully requests leave 
to intervene in Dockets Nos. 10462, 10463, 10982, and 10983 pursuant 
to Section 1.377(b) of the Commission’s Rules. In support whereof good 
cause is shown as follows: 

There are now pending before .the Commission rule making proceed¬ 
ings in Docket No. 11334 looking toward the amendment of the table of 

% 

television assigftments set forth in Section 3. 606 of the Commission’s 
1559 Rules so as to delete from the assignment table channel 7 in Evans¬ 
ville, Indiana, and channel 9 in Hatfield, Indiana. The proceedings in 
Dockets Nos. 10462, 10463, 10982, and 10983 involve comparative televi¬ 
sion hearipgs the purpose of which is to select permittees for these chan¬ 
nels. The grant of a construction permit to build a station on one of these 
channels at the location specified would clearly prejudge the aforesaid 
rule making proceedings, and Mid-America’s petition for rule making. 

Even if the Commission should condition any grant upon the outcome 
of the rule making proceedings, the mere act of making the grant would 


1/ Biscayne did not involve a proceeding in which a notice of proposed 
rule making had been issued. Moreover, petitioner is of the view 
that if the Biscayne decision, supra, suggests that in a proceeding 
of this kind it would be inappropriate for the Commission to consent 
to withhold action in an adjudicatory case pending determination of related 
rule making proceedings, it does not represent a correct view of the 
law. Compare dissenting opinion of Commissioner Rosel H. Hyde in 
the Biscayne case, and cases cited infra , p. 3. 


4 


« 


create an equity in the permittee which could not help but affect the Com- 

i 

missions judgment in passing upon the contentions in the rule making 
proceedings. Ashbacker Radio Corporation v. Federal Communications 
Commission, 326 U.S. 327; Northwest Airlines, v. Civil Aeronautics 
Board , 90 U.S. App. D.C. 158, 194 F. 2d. 339; Zenith,Radio Corporation 
v. Federal Communications Commission, 93 U.S. App. D.C. 284, 211 

F. 2d. 629: Delta Air Lines, Inc. v. Civil Aeronautics Board (C.A.D.C. 

-- - 57 -^- 

Case No. 12964, decided October 24, 1955). —' 

1560 It was not possible to file this petition for intervention within the 

i 

time required by Section 1.388(d) of the Rules becausy the rule making 

i 

proceedings above described had not been instituted and petitioner’s peti¬ 
tion for rule making had not been filed by the time the specified period 
expired. Since the institution of rule making proceedings, petitioner has 

i 

not moved to intervene in the above hearings on channels 7 and 9 because 

i 

we were confident that the Commission would dispose definitively of the 

i 

questions raised in the rule making proceedings before taking any final 
action in other proceedings which would prejudice our proposal.- In that 


2/ Pit tsburgh Radio Supply House v. Federal Communications Commis¬ 
sion , 69 U. S. App. D. C. 22, 98 F. 2d 303, a case decided by the Court 
of Appeals prior to Ashbacker , supra, suggests that rule making govern¬ 
ing availability of frequencies is a matter of policy not subject to judicial 
control (69 U. S. App. D. C. at 25). It is questionably whether the ration¬ 
ale of Pittsburgh Radio Supply House in this connection has survived the 
Ashbacker case, since the Supreme Court there held that the Commission 
must so arrange its procedures as to assure a fair hearing to mutually 
exclusive proposals. In any event, the Pittsburgh Radio Supply House 
case is readily distinguishable on its facts from the case at bar. 

3/ Chairman George C. McConnaughey stated to the Senate Subcommittee 
on Communications of the Committee on Interstate and Foreign Commerce 
on July 7, 1955 that: 

Tt We have not gone on. We have held them up. In these cases 
you are acquainted with we have held them up and not issued 
any grants at all, pending the outcome of the intermixture 
question. M Hearings, S. 1648, Subcommittee of the Committee on 
Interstate and Foreign,Coriimerc5e y ,U.S‘. "Te^nate, 84th Congress, 

1st Session, July 7, 1955. 
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event, intervention would riot be necessary to protect the rights of peti¬ 
tioner and the public interest. But the Biscayne decision, supra , indi¬ 
cates that the Commission may not follow this course. Accordingly, it 
becomes necessary for petitioner to intervene and present its views in 

9 \ 

the channel .7 and channel 9 hearings. If intervention is granted, petitioner 
will, of course, make siich motions to reopen the record, to enlarge the 
issues or for other relief as may be appropriate in the premises. Its 
participation should be of material aid to the Commission since petitioner 
- will present in these cases an important public interest question not here¬ 
tofore considered therein, i.e. the question whether it is in the public 
interest to authorize VHF stations to operate in the Evansville area. 

* 1561 II. PETITION FOR.CONSOLIDATION 

It is respectfully requested that the above entitled dockets and an 

appropriate proceeding on Mid- America 1 s petition be consolidated into a 
%• 

single proceeding for disposition. This will prevent the injustice and 
harm to the public interest and the interest of petitioner which will result 

* 

if the Commission decides the adjudicatory proceedings first and thus 
prejudges the rule making proceedings. It is respectfully submitted that 
i consolidation (or som£ equivalent remedy) is required as a matter of 
f ' law —^ since’in no other way can fair consideration of the mutually exclu- 

*4 

sive proposals before the Commission be obtained. The Commission 

» 

. cannot by labelling one. proceeding as adjudicatory, and another proceed- 
ing as rule 4 making, alter their fundamental interdependence and relation¬ 
ship to each other. 

*.1562 III. ‘PETITION FOR AMENDMENT OF SECTION 

1.371 OF THE RULES 

Pursuant to Sections 4(i) and 303(r) of the Communications Act of 
1934, as amended, and Section 4(a) of the Administrative Procedure Act, 

7 it is respectfully requested that the Commission forthwith adopt an amend¬ 
ment to Section 1.371, Rules of Practice and Procedure, by adding the 

/ 

• following footnote: 

» 

» 

4/ See cases cited, supra, p. 3 

/ / 


"10c / Action on an application for a construction permit for 
a new television station shall be withheld in any case in which, 
as of the effective date of this rule, there is pending before 
the Commission a petition for rule making, or a rule making 
proceeding, in which it has been requested or proposed, that 
the rules be amended so as to make the particular channel 
sought unavailable in the particular community designated. 
Processing of any such application shall be resumed (if the 
application is still valid under the rules as amended) when 
all proceedings comprehending possible changes in the par¬ 
ticular channel assignment involved have been finally termin¬ 
ated. " 

i 

In support whereof it is shown as follows: 

| 

There are pending before the Commission a number of applications 

i 

for construction permits for new television stations in various cities, and 
there are also pending various rule making petitions and proceedings 

j 

which may lead to changes in the channel assignments in the cities speci¬ 
fied in such applications. The Commission is presently considering peti¬ 
tioner's request for changes in the television allocatidn table as well as 
the requests filed by other parties. No final action has been taken on 
these proposals, but the Commission has proceeded in the meantime with 

the processing of the television applications. Initial decisions have been 

! 

issued and oral arguments have been held in some cases. 

1563 Petitioner had believed that the Commission, on its own motion, 

i 

would withhold final action on the television applications which might be 
affected by the pending rule making proceedings until such proceedings 
had been terminated.— 7 The Commission, however, recently stated that 

it would not adopt such a formal policy, and that whether "The Commis- 

i 

sion will or will not decide the . . . adjudicatory proceedings at an early 
or later date" than the rule making proceedings is a matter of "adminis¬ 
trative judgment". Biscayne Television Corporation, j Supra . Petitioner 
respectfully submits that it is in the interests of good administration that 

I 

there should be an announced policy, uniformly applied without discrimin¬ 
ation. With deference, we submit that the Commission has no lawful right 


5/ See statement of the Chairman, supra, p. 4 
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fo have a secret policy on this important matter, and that all parties 

before the Commission are entitled (a) to know whether the Commission 

• | 
is withholding action in matters affecting them, and (b) its reasons for 

doing so or declining tp do so. 

The Commission in a number of other matters involving interrelated 
rule making and adjudicatory proceedings has adopted as formal rules 
policy statements to the effect that no action would be taken in the adjudi- 
« catory proceedings pending final determination of the rule making matters. 
See, e. g . Rule 1.371, footnote 10a and 10b, 1 Pike & Fischer R.R. 
51.2653-w In adopting footnote 10b to Section 1.371, the Commission stated 
1564 that:*- 

”It further appearing, that the purpose of said policy is to avoid the 

* 

making of new daytime or limited time assignments on the clear channels 
* 

. which may not conform to the Rules and Regulations and Standards of Good 

Jr 

Engineering Practice which may be adopted as a result of the proceedings 

. in Docket No. 8333 and*thus render the Commissions decision in Docket 
» «• 

1 No. 8333,nugatory or make necessary extensive reassignments and dele- 
* tions of stations in order to effectuate said decision; and..." Order of 
December 30, 1950, 1 Pike & Fischer R.R. 51:269. 

It is this rationale which should apply to the instant situation. 

The granting of various pending television applications would preju¬ 
dice later disposition of the interrelated, pending rule making proceedings, 
and would render those proceedings nugatory or require extensive changes 
in the stations built to operate on channels subsequently deleted. Grants 

*• 

on the channels involved would permit immediate construction and opera¬ 
tion of the stations so as to effectively prejudge the issues involved in the 
pending rule making proceedings, and would render difficult, if not impos- 
« sible, the granting of effective relief in the rule making proceedings. 

f * 

The rule proposed to be adopted herein is procedural and it does 
not require publication or other notice. Administrative Procedure Act, 
Section 4(a). It is requested, therefore, that footnote 10c to Rule 1.371 
as proposed above be adopted forthwith. 
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1565 


For the foregoing reasons, it is respectfully requested that the 

i 

Commission (1) grant leave to petitioner to intervene in Dockets Nos. 
10462, 10463, 10982, and 10983, (2) consolidate the said dockets with 
Docket No. 11334, and with petitioner's request for rble making, (3) 
amend Section 1.371 of the Commission’s Rules as herein proposed, and 
(4) stay all further action in Dockets Nos. 10462, 10463, 10982, and 

j 

10983, as heretofore requested in our petition of October 17, 1955. 

Respectfully submitted, 

MID-AMERICA BROADCASTING 
CORPORATION 

i 

By Haley, Doty & Wollenberg 

i 

/s/ Andrew G. Haley 
/s/ J. Roger Wpllenberg 
/s/ Michael H. Bader 
Its Attorneys 


November 4, 1955. 
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AFFIDAVIT 


Andrew G. Haley, first being duly sworn, deposes and says that he 

! 

has read and knows the contents of the foregoing Petition for Intervention, 
Petition for Consolidation, and Petition to amend Section 1.371 of the 
Rules, and has knowledge of the facts therein stated, and that to the best 
of his knowledge, information and belief said facts are true and correct. 

/s/ Andrew G. Haley 

; 

Subscribed and sworn to before me this 4th day of November, 1955. 

/s/ Ethna White j 

i 

Notary Public] 


[ Seal] 

My commission expires February 15, 1956. 
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In the Matter of 


% 


Amendment of Section 3. 606, 

Table of Assignments, Rules 
Governing Television Broad¬ 
cast Stations. 


) 

) 

) 

) 

) 


11238 

11333 

Docket Nos. 11334 

11335 

11336 


* REPORT AND ORDER 

By the Commission:Commissioners Hyde and Bartley dissenting and 

issuing statements; Commissioner Webster con¬ 
curring in part and dissenting in part and issuing 
* a statement. 

1. The Commission has before it for consideration five proceed¬ 
ings concerning requests for the deintermixture of VHF and UHF televi¬ 
sion channel assignments in specific communities and a request for the 
addition of a VHF channel assignment in one community. The Commis¬ 
sion issued a Notice of Proposed Rule Making concerning the proposal to 
assign Channel 10 to^ail Mills, New York on December 17, 1954. On 
March 31, 1955, the-Commission issued Notices of Proposed Rule Making 
in the Peoria, Evansville, Madison and Hartford deintermixture proceed¬ 
ings. On April 21, 1955, the Commission issued a Notice of Further 
* ♦ 

Rule Making in the Vail Mills case to consider the deintermixture pro- 
posal for the Albany-Schenectady-Troy area. Oral Argument in the five 

cases was heard before The Commission on June 27 and 28, 1955. Fol- 

# 

lowing is a brief summary of the proposals: 

(a) Peoria, Illinois (Docket No. 11333). 

This proceeding involves the joint request of two UHF broad¬ 
casters in Peoria, Illinois-West Central Broadcasting Company (WEEK- 
TV) and Hilltop Broadcasting Company (WTVH) — for deintermixture of 
commercial VHF and UHF assignments in the Peoria area by reserving 
VHF Channel 8 in Peoria for noncommercial educational use in place of 
UHF Channel 37; or, in the alternative, by deleting Channel 8 from 
Peoria, substituting UHF Channels 31, 78 or 82 therefor, and shifting 
Channel 8 to some other community. Plains Television Corporation 
(WICS), Springfield, Illinois, requests that Channel 8 in Peoria be shifted 
to Hlipolis, Illinois, to provide additional VHF service to the Springfield 
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area in the event Springfield is not also deintermixed fay the removal of 
Channel 2. Other parties participating in the proceeding include WIRL 
Television Company and WMBD, Inc., applicants for Channel 8 in Peoria; 
Bradley University, and the American Farm Bureau federation. In addi- 

I 

tion to the pleadings and material in the record of the! proceeding when 
Oral Argument was heard on June 27-28, 1955, the Commission now has 
before it the following pleadings: ’’Petition to Adopt Policy of Deinter¬ 
mixture or for Alternative Relief”, filed by Plains Television Corporation 

| 

on October 18, 1955; ’’Opposition to and Motion to Dismiss” the foregoing 
petition, filed by WMBD, Inc., on October 21, 1955, and Opposition to 

the foregoing petition filed by WIRL Television Company on October 25, 

! 

1955; and Petitions for Further Oral Argument filed on November 4, 1955 
1574 by West Central Broadcasting Company, Hilltop Broadcasting Com- 

i 

pany, and Plains Television Corp. 

(b) Evansville-Hatfield, Indiana (Docket No. 11334). 

i _ 

This proceeding involves the request of two UHF broadcasters 

I 

in the Evansville area—Premier Television, Inc. (WFIE), Evansville, 
and Ohio Valley Television Company (WEHT), Henderson, Kentucky—for 
deintermixture of the commercial VHF and UHF assignments in the Evans¬ 
ville-Hatfield area by deleting Channel 9 from Hatfield and by either re¬ 
serving Channel 7 in Evansville for education or deleting it. Petitioners 
suggest that Channel 56 can be added to Evansville and Channel 78 to 
Hatfield. If Channel 7 in Evansville is deleted rather than reserved, 
Channel 39 is suggested as an educational frequency, j Mid-America 

i 

Broadcasting Corporation (WKLO-TV) Louisville, Kentucky, requests 
that the Evansville-Hatfield area be deintermixed by reassigning Channels 
7 and 9 to Louisville, Kentucky. To accomplish these channel shifts, 

Mid-America requests that the rules be amended to pfermit television 
stations to operate at reduced separations with directional antennas. 

Other parties participating in the proceeding include Evansville Television, 
Inc., Consolidated Television & Radio Broadcasters, Inc., and On The 
Air, Inc., applicants for Channel 7 in Evansville; Owensboro Publishing 
Company and Owensboro On The Air, Inc., applicants for Channel 9 in 
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* 

Hatfield; Congressman Winfield K. Denton (8th District of Indiana); the 
•Evansville Chamber of Commerce and Evansville College. In addition to 

* the pleadings and material in the record of the proceeding when Oral Ar- 

* gument was heard on June 27-28, 1955, the Commission now has before 

* *it two petitions filed on October 17, 1955, by Mid-America Broadcasting 
Corporation and by Premier Television, Inc., and Ohio Valley Television 

. «Co. jointly, :requesting "Time to File Additional Comments", Opposition 

to the petition of Mid-America Broadcasting Corporation, filed by Evans- 

► * 

vill$ Television, Inc., on October 27, 1955, an Opposition to both peti- 

* tions filed by Owensboro On The Air, Inc. on October 27, 1955, and by 
On The Air, Inc., on October 28, 1955, and an Opposition to the joint 

V* 

petition 6f Premier Television, Inc. and Ohio Valley Television Co., 

/ 

filed by Evansville Television, Inc., on October 28, 1955. Also, on No¬ 
vember 7, 1955, Mid-America Broadcasting Corp., Premier Television, 
Inc. and Ohio Valley Television Co., filed Supplements to their October 
17 Petitions, making further requests discussed in Paragraph 11, below. 

* (c) Madis'on, Wisconsin, and Rockford, Illinois (Docket 

No. 11J35). 

This proceeding involves the requests of two UHF broadcasters 
in Madison—Monona Broadcasting Company (WKOW- TV) and Bartell Tel¬ 
evision Corporation (WMTV)—for deintermixture of commercial VHF and 
UHF assignments in the Madison area by shifting the educational reserva¬ 
tion in Madison from Channel 21 to Channel 3. Another UHF broadcaster 
in Rockford--Winnebago Television Corporation (WTVO) requests that 
commercial deintermixture be achieved in Madison by deleting Channel 3 
from Madison, substituting Channel 39 therefor, and by assigning Channel 
3 to Orangeville, Illinois so as to make Madison an all-UHF city and 
Rockford an all-VHF area. Alternatively, Winnebago Television suggests 
that Rockford be made an all-UHF area by deleting Channel 13 from Rock- 
1575 fo*d, substituting Channel 51 therefor, and assigning Channel 13 to 
Aurora or Elgin, Illinois. Other parties participating in the proceeding 

include Radio Wisconsin, Inc., and Badger Television Company, Inc., 

* 

, applicants for Channel 3, Madison; the State Radio Council of The State 



i 

I 

I 
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of Wisconsin (WHA-TV), Madison, and the Greater Rockford Television, 

i 

Inc. (WREX-TV). In addition to the pleadings and material in the record 
of the proceeding when Oral Argument was heard on June 27-28, 1955, 

the Commission now has before it the following pleadings: 

! 

"Petition for Taking of Official Notice or for Limited Reopening of 

i 

Record” filed on August 29, 1955, by Monona Broadcasting Company, and 
Bartell Television Corporation; a Response to the aforementioned petition 
filed on September 7, 1955, by Radio Wisconsin, Incorporated; "Petition 

to Adopt Policy of Deintermixture or for Alternative Relief” filed on Octo- 

| 

ber 18, 1955, by Winnebago Television Corporation, ja Motion to Strike 
the Winnebago petition filed by Radio Wisconsin, Incorporated, on Octo¬ 
ber 21 , 1955; and Petitions for Further Oral Argument filed on November 
4, 1955 by Monona Broadcasting Company, Bartell Television Corp., and 
Winnebago Television Corp. 

(d) Hartford, Connecticut (Docket No. 11336). 

This proceeding involved the joint request of four UHF broad¬ 
casters in the Connecticut River Valley—General Times Television Cor- 

! 

poration (WGTH-TV), Hartford, New Britain Broadcasting Co. (WKNB-TV), 
New Britain; Hampden-Hampshire Corporation (WHYN), Springfield and 
Springfield Television Broadcasting Corp., Springfield (WWLP)--for de- 

i 

I 

intermixture of commercial VHF and UHF channels in Hartford by shifting 
the educational reservation in Hartford from UHF Channel 24 to VHF Chan¬ 
nel 3. Three other UHF broadcasters request that Channel 3 be deleted 
from Hartford and assigned elsewhere. Channel 16 6f Rhode Island 
(WNET) in Providence, Rhode Island, requests that Channel 3 in Hartford 
be assigned to Westerly, Rhode Island; Eastern Connecticut Broadcasting 
Company (WICH, AM), Norwich, Connecticut; requests that Channel 3 in 
Hartford be assigned to Norwich, and Thames Broadcasting Corp. (WNLC- 
TV), New London, Connecticut, requests that Channel 3 in Hartford be 
shifted to New London. Other parties participating in the proceeding in¬ 
clude Hartford Telecasting Company, Inc. and Travelers Broadcasting 
Service Corporation, applicants for Channel 3 in Hartford; Western Mas¬ 
sachusetts Educational Television Council, Springfield; the Connecticut 
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Radio Foundation (WEDH), Hartford, and the WGBH Educational Founda¬ 
tion (WGBH-TV), Boston, Massachusetts. In addition to the pleadings 
and material in the record of the proceeding when Oral Argument was 
heard on June 27-28* 1955, the Commission now has before it the follow¬ 
ing pleadings: "Petition for Leave to File Additional Comments" and 
"Additional Comments” filed on October 17, 1955 by General Times Tel¬ 
evision Corporation, New Britain Broadcasting Company, Hampden- 

Hampshire Corporation and Springfield Television Broadcasting Corpo- 
% 

ration; a "Petition to Adopt Policy of Deintermixture or for Alternative 

Relief" filed on October 18,* 1955, by the same four parties; "Opposition 

to Petition for Lea\fe to File Additional Comments” filed on October 20, 

1955 by Travelers Broadcasting Service Corporation, "Statement with 

Respect to Mattel's Not of Record" filed on October 28, 1955, by the same 

four parties; and Petitions for Further Oral Argument filed on November 

% 

4, w 1955 by General Times Television Corp., New Britain Broadcasting 
Co., Hampden-Hampshire Corp., Springfield Television Broadcasting 
Corp., and Channel 16 of Rhode Island, Inc.; and by Eastern Connecticut 
% Broadcasting Company on November 9, 1955. 

1576 (e) Albany-Schenectady-Troy, New York (Docket No. 11238). 

This proceeding involves the request of Hudson Valley Broad¬ 
casting Company, Inp. (WROW-TV), Albany, New York, for the assign¬ 
ment of Channel to Vail Mills, New York, as a "drop-in" to bring a sec¬ 
ond VHF service tq the Albany-Schenectady-Troy area, and the alterna¬ 
tive request of Van Curler Broadcasting Company (WTRI), Albany for the 
elimination of the intermixture of commercial VHF and UHF assignments 
in the Tri-Cities area by shifting the educational reservation at Albany 
from Channel 17 to Channel 6 and by modifying Geieral Electric Company 1 s 
authorization to operate Station WRGB on Channel 6 at Schenectady, New 
, York, to specify operation on Channel 17. Other parties participating in 

the proceeding include Grey lock Broadcasting Company (WMGT), North 
Adams, Massachusetts; the General Electric Company (WRGB), Schenec¬ 
tady; Walter C. Neals, Albany, and the State Education Department of 
the University of the State of New York (WTVZ), Albany. In addition to 
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the pleadings and material in the record of the proceeding when Oral Ar¬ 
gument was heard on June 27-28, 1955, the Commission now has before 
it a "Petition to Adopt Policy of Deintermixture or foif Alternative Relief" 

i 

filed by Grey lock Broadcasting Company on October ^8, 1955; a "Petition 

i 

to Reopen Proceedings" filed by Van Curler Broadcasting Corporation on 

i 

October 25, 1955, an Opposition to the Van Curler petition filed on Octo¬ 
ber 28, 1955, by Hudson Valley Broadcasting Company and a Petition 

i 

for Further Oral Argument filed November 4, 1955 by Greylock Broad- 

I 

casting Company. 

2. The petitioners in these proceedings are UHF broadcasters. 
With the exception of Hudson Valley, which requests ihe assignment of 

j 

Channel 10 to Vail Mills, the petitioners seek to dein ter mix the VHF and 

i 

UHF assignments in their communities by eliminating VHF commercial 
channel assignments by reserving them for educational use, shifting 
them to another community, or by deleting them. The VHF channels 
which would be affected by the petitioners’ basic proposals, with the ex¬ 
ception of Channel 6 in Schenectady on which Station WRGB is operating, 
have not yet been granted by the Commission. However, applications 
are pending for the VHF channels in the other four cases — Peoria, 

Evansville and Hatfield, Madison, and Hartford — and lengthy compara- 

i 

tive hearings have been conducted to select the best qualified applicant. 
Initial Decisions have been rendered by the Hearing Examiner in the 

i 

Evansville, Peoria and Madison cases and Oral Argument has been heard 
by the Commission. In the Hartford case, an Initial Decision has been 

i 

issued and Oral Argument is being awaited. In Hatfield, the hearing has 

i 

been concluded and proposed findings have been filed, but an Initial De- 
cision has not yet been issued. 

3. A grant of the deintermixture petitions in these proceedings 
would enable the UHF broadcasters to avoid competition from VHF sta¬ 
tions in their own communities or immediate areas. I In support of their 

i 

proposals the petitioners cite the familiar difficulties which have been 
encountered by UHF broadcasters in competing with VHF. They urge 
that the opportunities for a full utilization of the locally assigned UHF 
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* channels will be substantially reduced by the advent of a local VHF sta¬ 
tion or, as : in the case of the Albany-Schenectady-Troy area, the contin¬ 
ued operation of a VHF station already on the air. Referring to the ex¬ 
perience of UHF broadcasters generally where UHF and VHF assignments 

» *are intermixed, the UHF broadcasters submit that deintermixture as 

* 

proposed for their respective communities would insure a larger number 
of local television services and a healthy, competitive television opera- 

* ♦ 

tion in their communities. 

* 1577 4. It is necessary, however, not to lose sight of the fact that the 

communities involved in the instant proceedings represent only limited 

. segments of the overall problem, which is nationwide in scope. The five 

/ »' rule making proceedings now under consideration were initiated in the 
« * 

hope that a detailed examination of the problem in the light of circum¬ 
stances prevailing in these communities would provide the basis on which 

# 

the Commission could formulate policies applicable generally in the effort 

4 

to alleviate a nationwide problem. 1/ In addition to the instant five cases, 
petitions had been submitted seeking similar action in approximately 15 

♦ 

* other communities. But the scope of the problem does not end there. 

5. Careful review of the comments and data submitted in the instant 
* ^proceeding has convinced us that it would not be useful to attempt to find 
solutions of lasting value within the relatively limited scope of the instant 

* - 

* 

* 

s 

9 


1/ In our Notice of Further Rule Making (FCC 55-492) in Docket No. 
11238, issued April 2l, 1955, we explained that we were "attempting to 
arrive at a decision of future policy to be uniformly followed, wherever 
possible, in the effectuation of our Allocation Table for a nationwide 
television system". 
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proceedings. 2/ Although they have shed helpful light on the problems 

i 

associated with deintermixture, including the disposition of the channels 
sought to be removed, the question of "white areas" and others, it has 

j 

become clear that these proceedings provide an inadequate basis for the 
formulation of policies which must take due account of the extensive and 
intricate interrelationships of all parts of the Table of Assignments. 

i 

1578 6. Petitioners seek alleviation of a nationwide problem by action 

directed toward their individual, local communities. I Whatever the merits 
of their contentions that local deintermixture would benefit the particular 

i 

! 

UHF operators and their local communities, the Commission has serious 
doubts that the requested relief would be meaningful with respect to the 

j 

general problem. It is noted that most of these petitions are directed 

toward those communities where both VHF channels and UHF are now 

1 

allocated but where no VHF, stations (or, in some instances not more 

i 

than one) have commenced operation, apparently on the theory that de- 
intermixture should be accomplished wherever VHF stations have not yet 

I 

become so established that, in the view of petitioners, deintermixture 
is no longer feasible. In our opinion, if deintermixture, even on a partial 

i 

basis, should finally be determined to be a useful method of resolving the 

I 

overall problems, the particular communities for its application should 
not be selected merely because of the fortuitous circumstance of whether 
a VHF station has commenced operation in any particular community. 


2/ On August 29, 1955, Monona Broadcasting Company and Bartell Tel¬ 
evision Corporation filed a petition requesting the Commission to take 
official notice, or to permit limited reopening of the record in the Madi¬ 
son proceeding to admit certain figures released in August 1955 by the 
united States Census Bureau. Radio Wisconsin, Inc.; filed a response to 
this request. This data has been considered by the Commission. 

In the Evansville case, On The Air, Inc. moved to strike the comments 
of Mid-America Broadcasting Corporation, contending that it would be 
illegal for the Commission to adopt Mid-America's proposal without fur¬ 
ther rule making. Owensboro On The Air, Inc. and pwensboro Publish¬ 
ing Company also moved to dismiss Mid-America's comments. Mid- 
America filed a reply to these motions. Mid-America's comments have 
been considered in the proceeding. 
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Certainly there is nothing in the records before us which would lead us 
to conclude that the limited deintermixture here sought would provide any 
significant help in resolving the difficulties now confronting UHF broad¬ 
casters in other communities, or for that matter, whether the relief that 

might result in the areas directly involved, would materially strengthen 

» 

UHF in general. There ifc little, if any, reason to believe, for instance, 
that the reassignment of channels as requested in the instant petitions, 
and in the other pending petitions seeking similar relief, would signifi¬ 
cantly stimulate the conversion of VHF receivers, the increased sale of 
combination UHF-VHF sets, the improvement of UHF transmitting and 
receiving equipment or the elimination of UHF and VHF equipment cost 
differentials. Moreover, apart from the question of whether deintermix¬ 
ture would provide lasting benefit to the specific communities in question 
.here, it is not possible to ascertain on the basis of the instant rule making 
proceedings whether deintermixture on the basis proposed by petitioners 

would be consistent with measures which the Commission must consider 
% 

in a separate rule making proceeding of much broader scope to cope with 
the nationwide problem. 

7. The present system of intermixed channel assignments is basic 
to the structure of television allocations established by the Sixth Report 
and Order. We beliSve that any modification of the Table of Assignments 
which would involve significant departures from this system of assign¬ 
ments requires a thorough reexamination of the entire television structure. 
The interrelationships between the particular circumstances in specific 
cases an<^ tfie nationwide television system as a whole cannot be disre¬ 
garded. In the Commission’s opinion, considerations of both fairness 
and practicability preclude an ad hoc approach such as that suggested by 
the petitioners in these proceedings. 

* 8. The Commission is convinced that if lasting solutions to the 

♦ 

allocation problems now confronting the development of a nationwide com¬ 
petitive television service are to be found, the approach must be nation- 
1579 wide in sc&pe. Accordingly, in order to facilitate the orderly ex- 
amination of a number of possible solutions, the Commission is instituting 
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a general rule making proceeding. Only through such a general proceed¬ 
ing do we believe the Commission may thoroughly and effectively treat 
this matter. Accordingly, the Commission believes that the public interest 
would be best served by denying the instant requests for deintermixture. 

•j 

Petitioners will have the opportunity of participating in the general rule 
making proceedings and our denial of their petitions is without prejudice 
to any action the Commission may take as a result of that proceeding. 

9. The Hudson Valley proposal presents a different problem. 

i 

Hudson Valley requests the assignment of a new channel, Channel 10, to 
Vail Mills, a small community located in the Albany-Schenectady-Troy 
area, about 20 miles northwest of Schenectady. The Hudson Valley pro¬ 
posal comports with the Commission’s present television allocation plan 
and rules. Unlike the proposals for deintermixture, the petition to assign 
Channel 10 to Vail Mills is consistent with the rules ahd principles of our 
present television allocations established in the Sixth Report and Order. 
Channel 10 would meet the present minimum spacing requirements and 
all other standards.— 7 Until a decision has been reached on possible 
amendments to our present allocation, the Commission believes that it 
would not be justified in withholding action, pursuant to our present allo¬ 
cation plan and rules, that would bring additional televsion service to a 
significant number of people. Refusing to make use of this valuable VHF 
frequency as contemplated by the present rules wouldj we believe, be a 
waste of valuable spectrum space for which active demand is indicated. 
Channel 10 in Vail Mills will represent a second television service to an 
appreciable percentage of families residing in the area, as well as a first 

i 

service to a significant number of families. We do not believe that we 

i 

would be justified in withholding this service, which can be afforded under 

our present rules even though we are presently considering possible 

amendments to our allocations. Accordingly, we are amending our rules 

to add the assignment of Channel 10 to Vail Mills. 

3/ It is noted that Vail Mills does not have a postoffiCe. A postoffice, 
however, is not a prerequisite to the assignment of a television channel. 
The postoffice is merely a convenient reference point; and the lack of a 
postoffice in a community does not bar an assignment^ 



10. A number of parties have filed requests for additional time 

% 

for the filing of supplementary comments, or for the reopening of the 
record for the submission of additional material or for other relief. The 
submitted basis of these pleadings is that matters have been presented to 
the Commission outside of the formal framework of comments and argu¬ 
ments provided for in the procedures governing consideration of the peti¬ 
tions and notices of proposed rule making. In short, an opportunity to 

reply to this matter is requested. The material referred to related 
to possible national reallocation schemes. It does not pertain to the merits 
of granting or denying the particular petitions before us, except as part 
of such a nationwide approach. We have determined that the records now 
before us are inadequate to support a grant of the requested deintermix¬ 
ture because of their limited scope. We of course have knowledge, and 
should, of other and more general suggestions informally submitted to 
us or before Congressional committees. Having decided upon these re¬ 
cords that some approach other than piecemeal deintermixture must be 
followed, we will afford an opportunity for the formal submission of 
Tiationwide solutions in the general rule making proceeding we are con¬ 
currently instituting. Whatever plans or solutions which may there be 
advanced by those persons who were not parties to the present proceed¬ 
ings will be considered in that proceeding, and an opportunity afforded 
for the submission of supporting or adverse comment. In view of our 
decision in th£ instant proceedings, and the fact that a new proceeding 
of wider scope will not be held, there is no point in reopening the present 
proceedings to insert comments, and replies thereto, whose function is 
to discuss nationwide plans and whose proper forum is the general rule 
making proceeding in which all interested parties may participate. 

11. There are also pending in the Evansville case (Docket No. 

11334) petitions filed on November 7, 1955, by Mid-America Broadcast¬ 
ing Corp. and Premier Television, Inc. and Ohio Valley Television Com- 
pany, jointly, which request, inter alia, consolidation of the rule making 
proceeding concerning deintermixture in Evansville and Hatfield with the 
•two adjudicatory proceedings instituted for the purpose of choosing among 



j 

i 

i 

i 

129 j 

mutually exclusive applications for VHF Channels 7 and 9 assigned to 
those cities. The same petitions also request an amendment of the rules 
which would preclude action on applications for construction permits for 
new television stations until after disposition of all pending petitions for 
rule making and rule making proceedings looking toward removal of the 
particular channel assignments applied for. The Commission does not 
believe that it would be desirable to confuse the rule making proceeding 
with questions of the comparative merits of mutually exclusive applica- 

i 

tions, which are at issue in the adjudicatory proceedings. Moreover, it 
would serve no useful purpose to burden the rule making process by con¬ 
solidating the two matters since, as we point out in paragraph 6 above, 

i 

final decision on deintermixture of VHF and UHF channels in any com¬ 
munity should not be governed by the existence or absence of a VHF sta¬ 
tion in the community. Nor does the Commission believe that it would 
serve the public interest to adopt the proposed amendment to the rules, 
which would be tantamount to a freeze on authorizations for new television 
stations. The Commission believes that it must retain the discretion to 
determine on a case-by-case basis when the public interest requires that 
it freeze its adjudicatory processes during the pendency of rule making. 
(See FCC v. WJR, The Goodwill Station, Inc ., 337 IJ. S. 265. The Com¬ 
mission is of the opinion that the procedural inflexibilities petitioners 
seek to introduce are neither necessary nor desirable. The petitions 
referred to at the beginning of this paragraph are, accordingly, denied. 

The petitions for intervention in the adjudicatory proceedings, which were 

i 

1581 incorporated in the same documents with the foregoing requests, 
are not disposed of here. Various requests for stays in adjudicatory 

j 

proceedings are also not disposed of here. 

12. Several additional petitions advert to the fact that Commis¬ 
sioner Mack was not yet a member of the Commission at the time the 

i 

oral arguments were held in the instant proceedings and request further 

oral argument for the purpose of enabling Commissioner Mack to partic- 

i 

ipate in these proceedings, and to afford an opportunity to present views 
on courses of action which petitioners state were not contemplated at the 
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time of the initial oral arguments. It should be recognized at the outset 
that there is no requirement of law that an oral argument be afforded in 
a rule making proceeding. FCC v. WJR, The Goodwill Station, Inc ., et 
al, 337 U. S. 265. Daily News Television Company , 7 Pike & Fischer, 

R. R. 839. The Commission, within its discretion, heard oral argu- 
ments in.these proceedings. However, we see no necessity for further 
argument. Petitioners' reference to participation by Commissioner 

• Mack erroneously presupposes that because he took office after the oral 

0 

arguments were held, he is not qualified to participate in decisions adopted 
in these proceedings. In the Commission's view, no such limitation af¬ 
fects the qualifications of a Commissioner to participate in these proceed- 
' ings. The full record in the proceedings, including the transcript of the 
oral arguments, has been available to Commissioner Mack; and he has 
read the transcript. There is no bar to participation by a Commissioner 
who takes office after an oral argument if the Commissioner has read the 
transcript of the argument. See Eastland Co . v FCC , 92 F. 2d 467, cert. 

den., 302 U. S. 735. The petitions requesting further oral argument in 
♦ 

these proceedings are accordingly denied. 

13. Authority for the adoption of the amendment herein is contained 
in Sections 4 (i)*, 301, j303 (c), (d), (f) and (r), and 307 (b) of the Commu¬ 
nications Act of 1934, as amended. 

14. In view of the foregoing, IT IS ORDERED, That the foregoing 
petitions for deintermixture listed in paragraph 1 above, ARE DENIED. 

15. IT IS FURTHER ORDERED, That, effective December 16, 

1955, the Table of Assignments contained in Section 3. 606 of the Commis¬ 
sion's Rules and Regulations IS AMENDED insofar as the city named is 

concerned as follows: 

City Channel 

Vail Mills, N. Y. 10- 

FEDERAL COMMUNICATIONS COMMISSION * 

Adopted: November 10, 1955 Mary Jane Morris 

Released: November 10, 1955 Secretary 

♦ See attached Dissenting Statements of Commissioners Hyde and Bartley. 

* See attached Statement of Commissioner Webster concurring in part 
and dissenting in part. 

(NOl*E: Rules changes herein will be included in Amendment 3-61) 
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1582 DISSENTING OPINION OF COMMISSIONER ROSEL H. HYDE 

I dissent to the Report and Order entered by the majority in Docket 
Nos. 11238, 11333, 11334, 11335 and 11336, dated November 2, 1955, 
and to the Memorandum Opinion and Order of the same date, denying 
some 26 petitions for rule making to amend Part 3 of the Commissions 

regulations. I consider the actions of the majority of the Commission 

I 

to be premature, ill-advised and wholly inconsistent |with the Commis¬ 
sion’s other actions in this area. 

i 

j 

The Commission is under a statutory mandate to provide a nation¬ 
wide competitive television service. Until it has been shown that this can 

i 

be achieved with the 12 present VHF channels (or that additional VHF 
channels are available with which to achieve such result), I deem it im¬ 
perative to preserve the UHF service. What the Coriimission has done 

i 

today may deal a death blow to UHF television service. 

The Orders which have been entered in these cases would dispose 

I 

of a large number of individual petitions addressed to specific situations, 
by blanket declarations to the effect that action on individual petitions 
would not resolve the overall problem. This offers strange reasoning 
and an abrupt change in procedure much belated in its application. 

i 

Until this moment, it has been the practice of the Commission to 
consider petitions for changes in rules establishing the TV allocation upon 
an individual basis. Many such petitions have been acted upon in individ¬ 
ual rule-making proceedings. A large number of such petitions have 

i 

been granted, including petitions for shifts in TV station assignments, 
changes in zones, reservation of channels for educational purposes, and 


the addition of new station assignments. 


Five of the 


petitions disposed 


of today have been subjects of notices of proposed rule making issued in 


March of this year. Comment was invited from interested persons, and 

i 

the Commission requested that participants direct their attention and 
submit data with reference to a number of particular matters. Oral Ar¬ 
gument in the five cases was heard before the Commission on June 27 

! 

and 28, 1955. The rule making notices, the requests for specific inform¬ 
ation and the issues discussed in the argument contemplated consideration 


i 
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of the cases on their individual merits. The summary disposition of 

* 

these cases today on what is essentially a new procedural device seems 
certain to raise grave questions as to the meaning of the earlier proceed¬ 
ings. 

While the orders are virtually bereft of specific findings to support 
the conclusions, it is manifest that material, both in and end de hors the 
record, has been considered in reaching such conclusions. The unfortu¬ 
nate result of this mqfehod of disposing of the various proposals is that no 
real consideration is given to the merits of any of them. Moreover, to 

the extent that information outside of the record played a part in the ma- 

♦ 

jority decision, the participants in the formal proceedings have not had 
a fair opportunity to be apprised of the existence of such material, let 
- alone meet or test the validity thereof. To give the semblance of due 
process, the majority proposes a general rule-making proceeding in 
which all of the various problems can be lumped together and considered, 
and in which proceeding all pertinent information can be spread upon a 

' 4 

public record before a final determination is reached. 

1583 The procedures which have been invoked at this time can only be 
interpreted as putting the petitions (and the formal proceedings hereto¬ 
fore held on a number of them) out of the way, although obviously, such 
, procedure is not at all necessary to the general rule-making proceeding 
proposed. 

But the obvious reason for the sudden haste of the majority in taking 

the present action is to clear the decks for the immediate grant of VHF 

applications in a number of communities involved in the deintermixture 

♦ cases, and in other communities in which deintermixture has been sug- 
% 

gested and peremptorily turned down. The deintermixture petitions which 

i i 

have been turned down request stays in the pending VHF proceedings. 

. Therefore, these requests for stays are here being denied without proper 
* *« 

. findings or without proper consideration of the material submitted in 
i their support. But if the evidence which has been adduced by the petition- 
* ; ers (and not considered by the majority) has merit, the grant of these 

VHF applications may well have the effect of denying the very relief sought 
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by the proponents of deintermixture prior to the determination of the 

i 

general rule-making proceedings. Without passing upon the contentions 
made by the various petitioners, and without evaluating the evidence that 
has been adduced upon the record, the Commission may, in granting the 
VHF applications, effectively eliminate many UHF stations which are 
presently in operation and in many instances render the cases moot. 

Thus, we have a situation not too dissimilar from that presented in the 
Ashbacker case whereby the Commission, by making a grant to one ap- 

i 

plicant before it is effectively denying relief to another party, and with¬ 
out giving that party its day in court. The actions of the Commission in 
making further VHF grants in these areas can but haVe the effect of seri- 
ously hampering and perhaps of unalterably precluding the Commission 

from giving proper and adequate consideration to the overall study of the 

i 

allocation plan. 

! 

| 

1584 DISSENTING STATEMENT OF COMMISSIONER ROBERT T. BARTLEY 

I believe these petitions should be disposed of separately upon their 

} 

individual merits, thereby serving as a pattern for the expeditious dispo¬ 
sition of the remaining deintermixture petitions. Such action would afford 
stability and guidance to the television service. Such action would clear 

j 

the way for continued processing of applications and would provide permit 
holders with the necessary confidence that their status would not be changed 

in the immediate future. The uncertainty created by the action of the ma- 

| 

jority is not conducive to encouraging the assumption of the substantial 
risks involved in getting additional service on the air. 

i 

i 

With respect to the Vail Mills "slug-in", I cannot agree with the 
conclusion reached by the majority on the merits of ^he petition. In my 
judgment, the result will be the death knell of multiple UHF services in 
the area; consequently, less instead of more service to the public. 
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1585 COMMISSIONER WEBSTER CONCURRING IN PART AND 

DISSENTING IN PART 

When consideration was first given to these deintermixture cases 

* 

*Y*was of the opinion that, deplorable as may be the delay already occa¬ 
sioned by unforeseen developments relating to these petitions, action 
thereon at this time, in the face of the Commission's notice of proposed 
rulemaking for the purpose of reviewing the nationwide television alloca¬ 
tion plan, appeared both inappropriate and inconsistent. It seemed to me 
that, the further delay which would result from the Commission withhold- 

• ing action on these petitions until a decision in the general proceeding 

r * 

had been reached would be warranted in view of the cloud which the deci- 
• • 

sion in these cases might place upon the larger proceeding. 

However, in vi£w of the fact that the Commission's report and 
order as now written provides that its denial of the deintermixture peti¬ 
tions is without prejudice to any action the Commission may take as a 
result of the general rulemaking proceeding in which the petitioners in 
* these deintermixture proceedings will be given the opportunity to partic¬ 
ipate, it would appear to me that the majority's views are sufficiently 
similar to mine to enable me to concur with its report and order insofar 
as it concerns the deintermixture cases. 

However, the decision to authorize a drop-in of channel 10 at Vail 
Mills,* Njew York is so obviously inconsistent with the proposed general 

* rulemaking proceeding that I am forced to dissent from this action. 

* 

**« _ 
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SUPPLEMENT TO PETITION FOR INTERVENTION AND FOR STAY 

AND 

I 

PETITION FOR CONSOLIDATION OF DOCKETS NOSi 10462, 10463, 
10982, AND 10983 WITH DOCKET NO. 11532. 


Premier Television, Inc. and Ohio Valley Television Co. have pre¬ 
viously filed a petition for deintermixture in the television allocations to 
Evansville and Hatfield, Indiana (Docket No. 11334). jOn October 17, 1955, 

i 

Premier Television, Inc. and Ohio Valley Television Company filed a re- 

i 

quest for stay of the issuance of final decisions in the proceedings in 
Dockets Nos. 10462, 10463, 10982, and 10983. On November 7, 1955, 
Premier and Ohio Valley filed a supplement to the request for stay, a 
petition to consolidate, for leave to intervene and for adoption of a foot- 

i 

note to Section 1.371 of the Rules. On November 10, 1955, the 
Commission released a Report and Order (FCC 55-1^25) denying (1) the 
petition for deintermixture. (2) the petition to consolidate; and (3) the 

i 

petition for amendment of Section 1.371 of the Rules. The petition for 
stay was not acted upon, and action on the petition for intervention was 

postponed until consideration of the above-entitled adjudicatory proceed- 

i 

ings. This supplement to the petition for intervention and for stay and 
this petition for consolidation are filed in view of the changed circum¬ 
stances which have arisen as a result of the Commission’s action of 
November 10, 1955. 


0 
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I. SUPPLEMENT TO PETITION FOR INTERVENTION AND 

FOR STAY 

The Petition for,Intervention filed in Dockets Nos. 10462, 10463, 
10982, and 10983 on November 7, 1955 was grounded in part upon the 
pendency of a rule making proceeding looking toward deletion of the tele¬ 
vision channels involved. That rule making proceeding has now been 
terminated by the Commission without prejudice to further consideration 
of-tiie subject matter in the new rule making proceeding (Docket No. 

11532) which was instituted by the Commission on November 10, 1955. 

While the 'Commission has not disposed of the proceedings in Dock¬ 
et No. 11334, on their merits but has merely postponed consideration of 
the merits to a later time, the termination of the Evansville and Hatfield 
deintermixture proceeding (unless reconsidered by the Commission or 
judicially reversed) c'auses a technical and temporary hiatus in our status 
1588 as participants in a rule making proceeding. Accordingly, to make 
it clear that we propose to resume that status at the appropriate time, 
we hereby make a part of our petition for intervention our formal assur¬ 
ance that we shall file comments in Docket No. 11532 within the times 

specified in the Commission's Notice of Proposed Rule Making, and that 

, * 

such comments will, inter alia , reaffirm the positions taken by us in the 

rule making proceedings in Docket No. 11334 which the Commission has 

* ' 1 / 

terminated without prejudice. — Quite apart from our standing as partic¬ 
ipants in ipile making proceedings which may be affected by the Commis- 

9 

sion's actions in Dockets Nos. 10462, 10463, 10982, and 10983, petitioners 
also have standing as existing stations which will be severely injured, if 
; not destroyed, by the competition which would be created by VHF stations 
on Channel 7 in Evansville and Channel 9 in Hatfield. UHF is demonstrably 
unable to cope with VHF competition in the same area. If permitted to 

1/ In following this procedure, we do not wish to be understood as acqui¬ 
escing in the procedures followed by the Commission or as conceding the 
legality thereof. ' On the contrary, we reserve the right to institute such 
legal proceedings to test the validity of the Commission's orders as we 
may deem desirable or necessary in order to protect the public interest 
and our own interests. 
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intervene we would adduce evidence to show that our UHF stations would, 
in all probability, be unable to survive contemplated VHF competition. 

It is therefore abundantly clear that the petition for intervention should 
be granted under the rule of Federal Communications Commission v. 

"i" 

Sanders Bros. Radio Station 309 U. S. 470. Or, if the Commission pro¬ 
poses to exercise its discretion to utilize the new rule making proceeding 

1589 in Docket No. 11532 to resolve the weighty questions of the advisa¬ 
bility of partial deintermixture of UHF and VHF allocations, the Commis¬ 
sion should grant the stay of the above proceedings in Dockets Nos. 10462, 

• i 

10463, 10982, and 10983 which we have hereinbefore requested. It is 

i 

respectfully submitted that the authorization of additional VHF stations 
cannot help but prejudice the consideration of questiohs of deintermixture, 

and that the Commission cannot and will not consider rule making proceed- 

* 

ings in a vacuum without regard to the effect of the proposals before it 

i 

upon existing stations. ! 

i 

II. PETITION TO CONSOLIDATE DOCKETS NOS. 10462, 

10463, 10981, AND 10983 WITH DOCKET NO. 11532 

For the reasons stated in Part I of this pleading, and in our pre¬ 
vious petition to consolidate Dockets Nos. 10462, 10463, 10982, and 

j 

10983 with the Evansville deintermixture proceeding (Docket 11334) which 
was denied by the Commission, we think it clear that a proper and un- 

i 

prejudiced resolution of the issues inherent in Docket No. 11532 cannot 
be achieved if the Commission prejudges that proceeding by making new 

I 

VHF grants before the proceeding even gets under way. Accordingly, 
the proceedings should be consolidated for decision. | 

We appreciate the force of the rule of Federal Communications 
Commission v. WJR, The Goodwill Station, Inc ., 337 U.S. 265, which 
recognizes a measure of discretion in the Commission as to the methods 
of handling proceedings before it. With deference, however, we do not 
believe that the WJR decision suggests that that discretion may be abused. 
In WJR , the rule making relief requested had an "iffy" and remote quality. 

1590 In the present case, the Commission apparently recognizes that 
there is an urgent problem which requires prompt action. It has called 
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for comments which, considering the magnitude of the subject matter, 

* are to be submitted on extraordinarily short notice (comments December 
15, 1955, replies January 6, 1956) over a period which includes the 
Christmas holidays. If these dates are realistic, we take it that no one 
would suggest that the prospects of changes in the television allocation 
plan are the kind of " 'suppositious eventualities' ” which existed in the 
WJR case (337 U.S. at 272). 

« 

1591 CONCLUSION 


For the foregoing reasons, and those set forth in the Supplement 

* to Petition for Stay and for Further Relief filed in Dockets Nos. 10462, 

,10463, 10982, and 10983 on November 7, 1955, it is requested that Pre- 

* *«mier Television, Inc. and Ohio Valley Television Company be granted 

leave tojintervene, and that further proceedings in such dockets be stayed 
# 

untfrl final determination of the issues raised in Docket No. 11532. It is 

• . 

further requested that Dockets Nos. 10462, 10463, 10982, and 10983 and 

^Docket No. 11532 be consolidated for decision. 

% 

Respectfully submitted, 

S PREMIER TELEVISION, INC. 

OHIO VALLEY TELEVISION CO. 



By 

Haley, Doty & Wollenberg 


/s/ 

Andrew G. Haley 

/ 

/s/ 

J. Roger Wollenberg 

• 

/»/ 

Michael H. Bader 


Their Attorneys 


November 15,1955 % 

* * 

1592 AFFIDAVIT 


Michael H. Bader, first being duly sworn, deposes and says that 

% 

he has read arid knows the contents of the foregoing Supplement to Petition 
for Intervention and for Stay, and Petition to Consolidate, and has knowl¬ 
edge of the facts therein stated, and that to the best of his knowledge, 
information and belief said facts are true and correct. 

. i /s/ Michael H. Bader 


* 


T 
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Subscribed and sworn to before me this 15th day of November 1955. 

/s/ Ethna White 

I 

My commission expires February 15, 1956. 
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Docket No. 10462 
File No. BPCT-934 

Docket No. 10463 
File No. BPCT-991 

j 

Docket No. 10982 
File No. BPCT-1787 

Docket No. 10983 
File No. BPCT-1790 


In the matter of ) 

Amendment of the Rules and Regulations ) Docket No 11532 
Governing Television Broadcast ) 

Stations ) 

j 

In the matters of applications of ) 

EVANSVILLE TELEVISION, INC. ) Docket No. 10462 

Evansville, Indiana ) File No. BPCT-934 

ON THE AIR, INC. ) Docket No. 10463 

Evansville, Indiana ) File No. BPCT-991 

OWENSBORO ON THE AIR, INC. ) Docket No. 10982 

Hatfield, Indiana ) File No. BPCT-1787 

OWENSBORO ON THE AIR, INC. ) Docket No. 10983 

Hatfield, Indiana ) File No. BPCT-1790 

OWENSBORO PUBLISHING CO. ) j 

Hatfield, Indiana ) 

For Construction Permits for ) 

New Television Stations ) 

SUPPLEMENT TO PETITION FOR INTERVENTION ^ND FOR STAY 

AND 

PETITION FOR CONSOLIDATION OF DOCKETS NOS. 10462, 10463, 

10982, AND 10983 WITH DOCKET NO. 11532 

| 

Mid-America has previously filed a petition fotf deintermixture in 
the television allocations to Louisville, Kentucky, and to Evansville and 
Hatfield, Indiana. On October 17, 1955, Mid-America submitted a re¬ 
quest for stay of the issuance of final decisions in the proceedings in 
Dockets Nos. 10462, 10463, 10982, and 10983. On November 7, 1955, 

i 

Mid-America filed a supplement to the request for stay, a petition to 
consolidate, for leave to intervene, and for adoption of a footnote to Sec¬ 
tion 1.371 of the Rules. On November 10, 1955, the Commission by 
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» 

Memorandum Opinion and Order (FCC 55-1126) denied the petition for 

1595 deintermixture in Louisville, and by Report and Order denied (1) 

the petition for deintermixture in Evansville and Hatfield; (2) the petition 

to consolidate; (3) the petition for amendment of Section 1.371 of the 

Rules. The petition fc*r stay was not acted upon, and action on the peti- 
* « 

tion for leave to intervene was postponed until consideration of the above- 

* 

entitled adjudicatory proceedings. This supplement to the petition for 

intervention and for stay .and this petition for consolidation are filed in 

view of the changed circumstances which have arisen as a result of the 

Commission’s actions of November 10, 1955. 

I. SUPPLEMENT TO PETITION FOR INTERVENTION AND 

FOR STAY 

The Petition for Intervention filed in Dockets Nos. 10462, 10463, 
10982, and 10983, on November 7, 1955 was grounded in part upon the 
pendency of a rule making proceeding and a petition for institution of 
additional proceedings looking toward reallocation of the television chan¬ 
nels involved from Evansville and Hatfield to Louisville. That rule mak¬ 
ing proceeding has now been terminated by the Commission and the peti¬ 
tion for reallocation of the channels to Louisville has been denied without 
• % 

prejudice to further consideration of the subject matter in the new rule 
, making proceeding (Docket No. 11532) which was instituted by the Com¬ 
mission on November 10, 1955. 

•• 

While the Commission has not disposed of the proceedings in Dock- 
% 

et No. 11334, on their merits but has merely postponed consideration of 
the merits to a later time, the termination of the Evansville and Hatfield 
deintermixture proceeding and the denial of the petition for reallocation 
of the channels (unless reconsidered by the Commission or judicially re- 

1596 versed) cause a technical and temporary hiatus in Mid-America’s 

* 

status as participant in a rule making proceeding. Accordingly, to make 
it clear that Mid-America proposes to resume that status at the appropri¬ 
ate time, Mid-America includes in its petition for intervention its formal 

assurance that Mid-Apierica will file comments in Docket No. 11532 at 

* 

the times specified in the Commission’s Notice of Proposed Rule Making 
and that such comments will, inter alia , reaffirm the positions taken by 


Mid-America in the rule making proceedings in Docket No. 11334 and 

Mid-America’s petition for reallocation of channels 7 and 9 which the 

1 / 

Commission has terminated without prejudice.— Quite apart from its 
standing as a participant in rule making proceedings Which may be affected 

i 

by the Commission’s actions in Dockets Nos. 10462, 10463, 10982, and 
10983, petitioner also has standing as an authorized station (WKLO-TV) 
which will be severely injured. VHF competition in WKLO-TV’s service 
areas will be increased, and the availability of channels 7 and 9 for re¬ 
assignment to Louisville (as proposed by petitioner) Will be reduced if 
not eliminated. UHF is demonstrably unable to cope with VHF competi¬ 
tion in the same area, and WKLO-TV will almost certainly be unable to 

_ | 

resume operation as a UHF station. If permitted to intervene we would 
adduce evidence on these matters. 

1597 It is abundantly clear that the petition for intervention should be 

granted under the rule of Federal Communications Commission v. Sanders 

Bros. Radio Station 309 U.S. 470. Or, if the Commission proposes to 

| 

exercise its discretion to utilize the new rule making proceeding in Dock¬ 
et No. 11532 to resolve the weighty questions of deintermixture of UHF 
and VHF allocations, the Commission should grant tbe stay of the above 

j 

proceedings in Dockets Nos. 10462, 10463, 10982, and 10983; which we 
have hereinbefore requested It is respectfully submitted that the author¬ 
ization of additional VHF stations cannot help but prejudice the consider¬ 
ation of questions of deintermixture and that the Commission cannot and 
will not consider rule making proceedings in a vacuum without regard to 
the effect of the proposals before it upon existing stations. 

II. PETITION TO CONSOLIDATE DOCKETS NOS. 10462, 

10463, 10982, AND 10983 WITH DOCKET NO. 11532 

For the reasons stated in Part I of this pleading, and in our pre¬ 
vious petition to consolidate Dockets Nos. 10462, 10463, 10982, and 
— 

i 

1/ In following this procedure, we do not wish to be understood as acqui¬ 
escing in the procedures followed by the Commission;or conceding the 
legality thereof. On the contrary, petitioner reserves the right to insti¬ 
tute such legal proceedings to test the validity of the Commission’s 
orders as we may deem desirable or necessary in order to protect the 
public interest and our own interests. 
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• 10983 with the Evansville deintermixture proceeding (Docket 11334) 
which was denied by the Commission, we think it clear that a proper and 
unprejudiced resolution of the issues inherent in Docket 11532 cannot be 

%»• 

achieved if tfie Coihmission prejudges that proceeding by making new VHF 
grants before the proceeding even gets under way. 

We appreciate the force of the rule of Federal Communications 
•*. Commission v. WJR, The Goodwill Station, Inc ., 337 U.S. 265, which 
recognizes a measure of discretion in the Commission as to the methods 
of handling proceedings before it With deference, however, we do not 
"believe that the WJR decision suggests that that discretion may be abused. 
In WJR , the rule making relief requested had an "iffy" remote quality. 

1598 In the present case, the Commission apparently recognizes that 
V there is an urgent problem which requires prompt action. It has called 

for comments which, considering the magnitude of the subject matter, 
are to be submitted on extraordinarily short notice (comments December 

* t 

15, 1955,. replies January 6, 1956) over a period which includes the 

: * 

/ Christmas holidays. If these dates are realistic, we take it that no one 

* « 

would suggest that the prospects of changes in the television allocation 
plan are the kind of " 'supposititious eventualities' " which existed in the 
WJR case (337 U.S. at 272). 

1599 CONCLUSION 

* 

t For the foregoing reasons, and those set forth in the Petition for 
k Intervention and Request for Stay filed in Dockets Nos. 10462, 10463, 
f d0982, and 10983 on November 7, 1955, it is requested that Mid-America 
^Broadcasting Corporation be granted leave to intervene, and that further 
proceedings in siich dockets be stayed until final determination of the 
issues raised in Docket 11532. It is further requested that Dockets Nos. 
10462, 10463, 10982, and 10983 and Docket No. 11532 be consolidated 
«*ior decision. 

* 4 

Respectfully submitted, 

MID-AMERICA BROADCASTING 
CORPORATION 

• * By Haley, Doty & Wollenberg 


t 



November 15, 1955 
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/s/ Andrew G. Haley 
/s/ J. Roger Wollenberg 
/s/ Michael Hj Bader 

I 

Its Attorneys. 


1600 AFFIDAVIT 

Michael H. Bader, first being duly sworn, deposes and says that 
he has read and knows the contents of the foregoing Supplement to Peti¬ 
tion for Intervention and for Stay, and Petition to Consolidate, and has 
knowledge of the facts therein stated, and that to the best of his knowl¬ 
edge, information and belief said facts are true and correct. 

/s/ Michael H.| Bader 

Subscribed and sworn to before me this 15th day of November 1955. 

/s/ Ethna White 

i 

My commission expires February 15, 1956. 

1601 

[ Certificate of Service] 
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In re Applications of ) 

EVANSVILLE TELEVISION, INC. ) 

Evansville, Indiana ) 

ONTHE AIR, INC. ) 

Evansville, Indiana ) 

For Construction Permits for New ) 

Television Stations (Channel 7) ) 

OWENSBORO ON THE AIR, INC. ) 

Hatfield, Indiana ) 

OWENSBORO PUBLISHING COMPANY ) 
Hatfield, Indiana ) 

For Construction Permits for New ) 

Television Stations (Channel 9) ) 


Docket No. 10462 
File No. BPCT-934 

i 

Docket No. 10463 
File No. BPCT-991 


Docket No. 10982 
File No. BPCT-1787 

Docket No. 10983 
File No. BPCT-1790 


M EMORANDUM OPINION AND ORDER 

By the Commission: Commissioners Hyde and Bartley dissenting and 

issuing a statement. 



♦ t. 


144 

» » 

*. 1. The Commission has under consideration (a) the joint petition 

„filed on October 17, 1955 by Premier Television, Inc. and Ohio Valley 
Television Company and supplements thereto filed on November 7, 1955 
a^id November 15, 1955'; (b) the petition of Mid-America Broadcasting 
' Corporation filed on October 17, 1955 and supplements thereto filed on 
November 7, 1955 and November 15, 1955; and (c) oppositions to the said 
petitions as supplemented filed by Evansville Television, Inc. on October 
27, November 17 and November 25, 1955; by On The Air, Inc. on October 
28 and November 16, 1955; by Owensboro On the Air, Inc. on October 
27 .and November 21, 1955; by Owensboro Publishing Company on November 
15, 1955; and by the Chief, Broadcast Bureau on November 25, 1955. 

2. Premier Television, Inc., permittee of UHF Television Station 
WFIE, Evansviile, Indiana and Ohio Valley Television Company, permittee 
of UHF Television Station WEHT, Henderson, Kentucky jointly petitioned 

the Commission to institute a rule making proceeding to effect de-inter- 

» * __ 

mixture of commercial television assignments in the Evansville-Hatfield 

area by assigning Channel 56 to Evansville and Channel 78 to Hatfield, 
deleting Channel 9 from Hatfield and either reserving Channel 7 in Evans- 
.viile for an educational station or by deleting it. Mid-America Broad¬ 
casting Corporation, permittee of UHF Television Station WKLO-TV, 
Louisville, Kentucky petitioned the Commission to institute a rule making 
proceeding looking toward deletion of Channels 7 and 9 from Evansville 
and Hatfield, respectively, and assignment of them to Louisville, Kentucky, 
together with other modifications of the Rules necessary to permit such 
assignments. After designation and the hearing of oral argument on the 
1646 petitions for rule making on June 27-28, 1955 (Docket No. 11334), 
petitioners on October 17, 1955 filed their above petitions requesting 
time to file additional comments in the proceeding in Docket No. 11334 
and filed supplements,to these pleadings on the dates set forth above. In 
addition tq the requests for extension of time to file additional comments 
in the proceeding in Docket No. 11334, these pleadings request (a) con¬ 
solidation of the proceeding in Docket No. 11334 with the above-entitled 
adjudicatory proceedings, (b) amendment of the rules to preclude action 
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on applications for construction permits for new television stations until 
after disposition of all pending petitions for rule making and rule making 
proceedings looking toward removal of the particular channel assign¬ 
ments applied for, (c) leave to intervene in and stay 6f the above-entitled 
adjudicatory proceedings, and (d) consolidation of the present rule mak¬ 
ing proceeding in Docket No. 11532 with the above-entitled adjudicatory 

i 

proceedings. 

3. By a Report and Order adopted on November 10, 1955 (FCC 
55-1125, Mimeo No. 24918) the petitions for rule making in Docket No. 

i 

11334 were denied together with the requests for consolidation of this 

i 

j 

proceeding with the above-entitled adjudicatory proceedings, and the re¬ 
quests for amendment of the rules to preclude action on applications for 
construction permits for new television stations until after disposition of 
all pending petitions for rule making and rule making proceedings looking 
toward removal of the particular channel assignments applied for. Four 
additional such petitions (not here involved) on which oral argument had 
also been heard were disposed of by this Report and Order, and thirty 

i 

others (not here involved) on which oral argument had not been heard 
were denied by Memorandum Opinion and Order (FCC 55-1126, Mimeo 
No. 24919). On such date, a general rule making proceeding (Docket No. 
11532) was instituted through issuance of a "Notice of Proposed Rule 
Making" to consider on a nation-wide basis possible Overall solutions to 

i 

the numerous problems and proposals which have arisen relative to the 

allocation of television channels. Thus, there remains for disposition 

i 

the requests made in the instant pleadings for consolidation of the above- 
entitled adjudicatory proceedings with the rule making proceeding in 

i 

Docket No. 11532 and the requests by petitioners for intervention in and 
stay of these adjudicatory proceedings. 

4. Initially we consider the requests for consolidation. These re¬ 
quests are subject to the same consideration raised ijti the Commission's 
disposition of petitioners' previous requests for consolidation of the above 
entitled proceedings with the former rule making proceeding concerning 
de-intermixture in Evansville and Hatfield (Docket No. 11334). There we 

i 
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stated that "The Commission does not believe that it would be desirable 

t \ 

to confuse the rule making proceeding with questions of the comparative 
merits of mutually exclusive applications, which are at issue in the adju¬ 
dicatory proceedings' Moreover, it would serve no useful purpose to 
burden the rule making process by consolidating the two matters since, 

/_, final decision on de-intermixture of VHF and UHF channels in any 

community should not*be-governed by the existence or absence of a VHF 
station in the community." These considerations are even more pertinent 
r » to the instant requests for consolidation. The issues in these adjudicatory 
proceedings and the evidence adduced thereunder relative to the compara¬ 
tive merits of the respective applicants can have no conceivable applica¬ 
bility to the matters to be considered in the general rule making proceed- 
1647 ing which looks solely to possible revisions of the nation-wide table 
* of television channel allocations. Nor can the matters to be considered 
in the general rule making proceeding in any manner affect the issues in 
these adjudicatory proceedings which relate solely to which of tjie two 
#» competing applicants in each proceeding is better qualified to operate a 
television station in the public interest. Therefore, consolidation of 
these proceedings could serve no useful purpose and would result only 
in confusion to both the rule making and the adjudicatory proceedings. 

5. The requests for intervention in the adjudicatory proceedings 

. # ' are made under the discretionary provisions of Section 1.388 of the Com- 

* 

•mission's Rules Relating to Practice and Procedure. Petitioners assert 

‘ that as permittees of UHF television stations which will suffer economic 

injury —^ should grants be made on the comparative hearing proceeding 

V they have standing as parties in interest to intervene. Mid-America 

Broadcasting Corporation further alleges that it has standing as grants 

* for operation,on these channels at the present time will reduce if not 

* 

* eliminate the availability of channels 7 and 9 for reassignment to Louis- 
\ ville. 

t : _ 

1/ Mid-America Broadcasting Corporation alleges it will suffer such 
injury although its station WKLO-TV ceased operation on April 20, 1954. 
Its construction permit presently expires on January 15, 1956. 
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6. Relative to the failure to timely seek intervention, petitioners 

| 

allege that it was not possible to timely seek intervention as the said 

rule making proceedings had not been instituted by the time the specified 

2 / 

period expired.— After institution of the rule making proceedings, it is 
stated that intervention was not sought as "petitioners were confident 
that the Commission would definitively dispose of the questions raised in 

i 

the rule making proceedings before taking any final action in other pro¬ 
ceedings which would prejudice our proposals. ” It is| asserted that it 
now appears however that the Commission is disposed to act in the said 
comparative hearing proceedings and it therefore has become necessary 
that petitioners request intervention in and stay of these proceedings. 

i 

1648 7. In support of the requested relief it is asserted that the Com¬ 


mission’s action of November 10, 1955 did not pass ujjon the merits of 
the requests for de-intermixture, but rather was a termination of the one 
proceeding without prejudice to further consideration of the subject matter 
thereof in the new rule making proceeding in Docket No. 11532. Petition¬ 
ers state that they will again urge their respective proposals in this new 


proceeding and that the authorization of additional VRF stations cannot 

help but prejudice the consideration therein of questions of de-intermixture, 

| 

8. In considering the requests for intervention!in and stay of the 


2/ Section 1.388(d) of the Commission’s Rules provide that interven¬ 
tion must be sought not later than 15 days after the issues in the hearing 
have first been published in the Federal Register. Any person desiring 
to file a petition to intervene after the expiration of such 15 days must 
set forth the reason why it was not possible to file the petition within the 
prescribed 15 days. Unless good cause is shown for delay in filing, the 
petition will not be granted. 

Section 309(b) of the Communications Act of 1934, as amended, 
provides in part ’’The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a particular application 
may acquire the status of a party to the proceeding thereon by filling a 
petition for intervention showing the basis for their interest at any time 
not less than ten days prior to the date of hearing. ’’ j 


i 


I 

i 








3/ 

above-entitled hearing proceedings, two primary matters are involved.- 

9 

The Premier Television, Inc. application resulting in a grant authorizing 

construction of station WFIE, Evansville, Indiana was filed on July 16, 

1952. It was granted on June 10, 1953 with Special Temporary Authori- 
^ ♦ 

zation for operhtiori*bping given on August 6, 1953. The station com¬ 
menced actual operation on November 15, 1953. The application result¬ 
ing in a grant authorizing construction of station WEHT, Henderson, 
Kentucky was filed on July 17, 1952 and granted on November 19, 1952. 
Special Temporary Authorization for operation was given on September 
14, 1953. The station commenced actual operation on September 27, 1953. 
The application resulting in a grant authorizing construction of station 
WKLO-TV, Louisville, Kentucky was filed on August 6, 1948, amended 
on June 3, 1952, and granted on November 26, 1952. Special Temporary 
Authorization for operation was given on September 14, 1953 with actual 
, operation commencing on September 27, 1953. The applications of Evans¬ 
ville Television, Inc. and of On The Air, Inc. were filed on June 23, 1952 
j^Tid June 26, 1952, respectively. They were designated for comparative 
hearing by Commission order of April 15, 1953. Hearing was held com¬ 
mencing on May 25, 1953 and on October 6, 1954 the Examiner released 
•» 

his Initial Decision looking toward grant of the application of Evansville 
Television, Inc. Exceptions to this decision were filed and oral argument 
held thereon before the Commission en banc on June 6, 1955. The appli¬ 
cations of Owensboro On The Air, Inc. and of Owensboro Publishing Com¬ 
pany were both filed on October 26, 1953. They were designated for 

comparative hearing by Order of March 31, 1954. Hearing was held and 

♦ 

on January 7, 1955 the record was closed. It is therefore clear that two 
♦ 

of petitioners Were permittees prior to commencement of either of the 
hearings in which they now seek intervention and stay. The third was an 

Zj Our disposition herein makes it unnecessary to consider the threshold 
question whether as a matter of right , petitioners are parties in interest 
entitled to intervene in the adjudicatory proceedings. We also find it un¬ 
necessary to consider the related question, if petitioner is not so allowed 
* to intervene, it has any right to participate at all in the proceeding for the 
purpose of seeking pther relief. 
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applicant at the time of commencement of the Evansville Channel 7 pro¬ 
ceeding and became a permittee less than 60 days after commencement 
of this proceeding. All of the petitioners were permittees long prior to 

even the date of the order of designation in the Hatfield Channel 9 proceed 

i 

ing. Yet they have at no point previously sought intervention in these 

i 

proceedings and intervention at this late date with the consequent disrup¬ 
tion of these adjudicatory proceedings cannot be permitted even if it be 

| 

assumed that there is merit to petitioners 1 contentions. A second con- 

j 

sideration is that petitioners have set forth no matters showing, in con- 

I 

formance with the requirements of Section 1.388(b) of the Commission’s 
Rules, how their participation will assist the Commission in the deter - 
1649 mination of the issues in these proceedings. None of the issues in 

i 

any manner contemplates interposing into these adjudicatory proceedings 
rule making matters or economic injury to existing broadcast services. 
These are the matters asserted by petitioners. Further, we believe the 
rule making matters, which are of general applicability, are improper 
for consideration in these adjudicatory proceedings, j Relative to the alle¬ 
gations of economic injury to petitioners, as set fortfi above, each was 
well aware of the fact that it would face competition from television sta- 

i 

tions operating on the facilities and in the communities involved in the 
above-entitled proceedings. They now seek to delay such impact as this 

i 

competition may have by seeking intervention in and stay of the proceed- 

i 

ings on the grounds of alleged prejudice to their requests to be made in 
the said rule making proceeding in Docket No. 11532L 

9. However, aside from the foregoing considerations, we are un- 

! 

able to discern any prejudicial effect grants of the facilities sought in the 

; 

comparative hearing proceedings can have on the general rule making 
proceeding in Docket No. 11532. The issuance of construction permits 
for operation of such facilities cannot operate to negate the Commission’s 
rule making power should it subsequently be determined that it is in the 
public interest to order any stations constructed to operate on channels 
other than those now involved. Allocations to the cities of Evansville 

i 

j 

and Hatfield, Indiana and to Louisville, Kentucky may all be substantially 
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modified as a result of the rule making proceeding. On the other hand, 
it may be that no modifications in these communities will result or that 
* modifications may be made in some but not all of them. Regardless of 

the determinations n\ade, authority to effectuate all necessary changes 
is specifically conferred upon the Commission by Section 303(f) of the 

Communications Act of 1934> as amended. Thus, while petitioners have 

* 

here based their'requests for relief on suppositious eventualities in the 
» 

said rule making proceeding, should such eventualities be realized any 
action taken in the above-entitled comparative hearing proceedings would 
in no way preclude effectuation of the determinations made. The sole 
effect of granting petitioners’ requests for relief would be to further de¬ 
lay the bringing of adtfitional television service to the citizens of Evans¬ 
ville and Hatfield, ^Indiana and the surrounding areas. This we consider 

# * 

# not to be in the publics* interest. 

Accordingly, IT IS ORDERED, That the said joint petition filed on 

* ' . s 

October 17, 1955 by Premier Television, Inc. and Ohio Valley Television 

Company and the petition filed on October 17, 1955 by Mid-America 

Broadcasting Corporation as supplemented by their pleadings filed on 

* November 7, 1955 and November 15, 1955 ARE DENIED in their entirety. 

FEDERAL COMMUNICATIONS 
- COMMISSION * 

/ \ Wm. P. Massing 

Acting Secretary 

Adopted: December 21, 1955 
Released: December 27, 1955 

* See attached Dissenting Statement of Commissioners Hyde and Bartley. 

' , 1650 DISSENTING STATEMENT OF COMMISSIONERS HYDE AND 
’• BARTLEY 

We dissent. We would grant that portion of the Petitions requesting 

Stay of the instant adjudicatory proceeding until disposition of the overall 

*' rule-making proceeding involving the channel assignments here concerned. 

This would render unnecessary passing upon the remaining questions re- 

• garding intervention and consolidation. 


I 
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Docket No. 10462 
File No. BPCT-934 

Docket No. 10463 
File No. BPCT-991 


Vincent B. Welch and Vincent Pepper of Welch [ Mott & Morgan, 
and Maurice R. Barnes of Barnes & Neilson on behalf of Evansville Tel¬ 
evision, Inc.; Percy H. Russell, Jr. , Kelley E. Griffith and Edward de 
Grazia of Kirkland, Fleming, Green, Martin & Ellis on behalf of On The 
Air, Inc.; and Robert J. Rawson, P. W. Valicenti apd John Webster on 

behalf of the Chief, Broadcast Bureau, Federal Communications Commis- 

| 

sion. 


In re Applications of ) 

EVANSVILLE TELEVISION, INC. ) 

Evansville, Indiana ) 

ON THE AIR, INC. ) 

Evansville, Indiana ) 

For Construction Permits for New ) 

Television Stations (Channel 7) ) 


APPEARANCES 


DECISION 

By the Commission: Commissioners Hyde and Bartley dissenting and 

issuing a statement; Commissioner Mack abstain¬ 
ing from voting. 

Preliminary Statement 

1. In this proceeding, Evansville, Television, Inc. (hereinafter 
sometimes referred to as ETV) and On The Air, Inc.| (hereinafter some¬ 
times referred to as WGBF) seek a permit to construct a new commercial 
television broadcast station to operate on Channel 7 it Evansville, Indiana. 

i 

When the case was originally designated for hearing on April 15, 1953, it 
involved also the applications of South Central Broadeasting Corporation 
(Docket No. 10461) and of WFBM, Inc. (Docket No. 10464). Upon request 
of these applicants, their applications were dismissed on February 15, 

1954 and August 16, 1955, respectively. 

i 

2. In its order of designation the Commission found that the appli- 

j 

cations were mutually exclusive and therefore that a hearing pursuant to 

i 

the requirements of Section 309(b) of the Communications Act of 1934, 
as amended, was mandatory to determine on a comparative basis which 
applicant would better serve the public interest, convenience and necessity. 
It was further found that the applicants were legally, technically and finan- 




1652 cially qualified to construct, own and operate a television broad¬ 
cast station. Hearing was ordered on the standard comparative issue 

u relating to background and experience, proposed management and opera- 

1 / 

. tion, and proposed program service.— 

* 3. The record was opened on May 25, 1953 pursuant to the pro¬ 

visions Of Section 1.841 of the Commission's Rules Relating to Practice 
and Procedure. After a series of conferences, the Examiner on June 10, 

• . 

1953 released a Memorandum Opinion and Order designed to govern the 
course of the hearing. WFBM, Inc. and the Chief, Broadcast Bureau, 

appealed from this Memorandum Opinion and Order. On October 1, 1953, 

v> 

the Commission sustained the appeal, set aside the Memorandum Opinion 

and Order, and remanded the matter to the Examiner for disposition con- 
* 

sistent with the views expressed by the Commission. Further conferences 

were held and the Examiner, on November 30, 1953, issued a second 
.. * 

. Memorandum Opinion and Order to govern the conduct of the hearing. 

The record was closed on March 23, 1954. Proposed findings of fact and 
conclusions of law limited to the engineering issue were filed by the Chief, 
Broadcast Bureau onJMay 18, 1954. Proposed findings and conclusions 
on all phases were filed by the applicants on June 14, 1954. Rebuttal 
findings and conclusions were filed on July 14, 1954. Supplemental pro¬ 
posed findings and conclusions were filed by the applicants relative to the 


1/ The issues were subsequently enlarged to include an issue designed to 
cTeternline whether the proposed station of WFBM, Inc. would constitute 
a hazard to aerial navigation and, upon petition by WFBM, Inc., to include 
an issue permitting a determination of the comparative merits of the 
engineering proposals of the applicants. The Examiner was also author¬ 
ized by Memorandum Opinion and Order released on October 7, 1953 to 
enlarge the issues, on his own motion or on petition properly filed by a 
party to the proceeding and upon sufficient allegations of fact in support 
thereof, to include an issue to determine whether the funds available to 
an applicant would give reasonable assurance that the proposals set forth 
in the application would be effectuated. Such issue was subsequently 
added by the Examiner relative to the application of South Central Broad¬ 
casting Corporation. In view of the dismissal of the applications of South 
Central Broadcasting Corporation and of WFBM, Inc. the special issues 
relative to their applications will not be dealt with further in this decision. 
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effect of the deaths, subsequent to closing of the record, of Mr. Bayard 
and Mr. McManamen. On October 5, 1954 the Examiner released his 
Initial Decision looking toward grant of the application of Evansville Tel¬ 
evision, Inc. and denial of the application of On The Air, Inc. The appli- 

j 

cants and the Chief of the Commission's Broadcast Bfireau filed excep¬ 
tions (and briefs in support thereof) to the Initial Decision. Evansville 
Television, Inc. and On The Air, Inc. filed reply briefs to the exceptions. 
All parties participated in oral argument on the exceptions before the 
Commission en banc on June 6, 1955. Those exceptions that have been 
granted, either in whole or in part, are reflected in the decision; the 
others, or the portions not so granted, are denied either for reasons set 

1653 out in the decision, or as contrary to the record, or as adequately 

! 

reflected by the decision, or as having no decisional significance here. 

We have considered the disputed rulings made by the Examiner and here- 

i 

with approve them. 

FINDINGS OF FACT 
Area to be Served 

! 

4. Evansville, located in the Tri-State area of southwestern Indiana, 
100 miles from the nearest city of greater population!, has a population of 
128, 636 persons (1950 United States census). Population of its metropol¬ 
itan area (Vanderburgh County, of which it is the county seat) is 160,422. 

Fifteen counties lie entirely within a fifty-mile radius of the city. It is 

j 

an industrial center and is surrounded by a diversified agricultural area 

and some coal mining and oil operations. Within the city of Evansville 

there are seven high schools, 40 grade schools, a liberal arts college 

(Evansville College), a drafting college and two business colleges. Among 

its cultural institutions are a symphony orchestra and two little theatre 

groups. There are four AM and two FM radio stations in the city of 

2 / 

Evansville.— The two newspapers are published separately on weekdays, 
but as a combined edition on Sundays. At the time ol the hearing Evans¬ 
ville had neither coaxial cable nor microwave relay facilities to permit 

2/ WGBF (1280 kc, 1 kw-5/DA-N, U); WEOA (1400 kc, 250 w, U); WUCY 
(820 kc, 250 w, D); WJPS (1330 kc, 1 kw- 5 kw'DA-2, U); WMLL (FM); 
WIKY-FM. 
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transmission of network programs to the city. Therefore, the proposed 
network offerings of the applicants would be by kinescope or similar 
means. 

Evansville Television, Inc., Organization and Principals 
5. Evansville Television, Inc. is a new Indiana corporation author¬ 
ized to issue 25,000 shares of Class A voting stock, no par value and 
25,000 shares of Class B non-voting stock, having no par value. All 
stock has been subscribed, but none issued. The officers, directors and 


stockholders are as follows: 

No. Shares 

Percent 

Name and Residence 

Office 

A 

B 

A 

B 

Rex Schepp * 
Martinsville, Indiana' 

President & 
Director 

11,250 

6,250 

45.0 

25.00 

B.-F. Schepp * 
Evansville, Indiana 

Vice-pres. & 
Director 

3,375 

4,025 

13.5 

16.10 

John W. Spencer 
Evansville, Indiana 

Sec. -Treas. & 
D irector 3/ 

1,875 

1,958-1/5 

7.5 

7.83/ 

John W. Krueger* 

Evansville, Indiana ; 


1,875 

1,558-1/3 

7.5 

6.23/ 

Ferris E. Traylor 

Evansville, Indiana 

• 


1,875 

3,158-1/S 

7.5 

12.63/ 

Freeman Keyes • 

Chicago, Illinois 

• 

• 


2,250 


9.0 



* B. F. Schepp is the brother of Rex Schepp. 

3 J At the time of Closing of the hearing record Mr. J. E. McManamon 

of Indianapolis was secretary-treasurer of ETV and was subscriber to 
5625 shares of Class A and 4375 shares of Class B stock. Mr. McMan¬ 
amon died on Augusts, 1954. On September 7, 1954 ETV filed a petition 
for leave to amend and to reopen record to reflect the fact of his death, 
the taking up of his subscriptions by Messrs. Spencer, Krueger and 
Traylor; the election of^Mr. Spencer as secretary, treasurer and direc¬ 
tor; and the substitution of Mr. Van Orman as counselor on government 
% affairs. The petition was granted on September 14, 1954 and the amend¬ 
ment accepted. It should be here noted that in this amendment the class 
designations of the stock subscribed were apparently inadvertently re¬ 
versed which fact has been taken into consideration in the above table. 
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j 

No. Shares ! Percent 


Name and Residence 

Office A 

—IT 

A““ 

1 

George Bayard, estate 4/ 
Chicago, Illinois 

250 


1.0 


Mary Eaton Schepp * 
Martinsville, Indiana 

2,250 

7,750 

9.0 

31.00 

F. Harold Van Orman, Sr. 
Evansville, Indiana 


100 


.40 

Hiram L. Logsdon 
Evansville, Indiana 


100 


.40 

Joseph E. O’Daniel 
Evansville, Indiana 


100 


.40 


1655 6. Rex Schepp was born on February 18, 1897 at Bloomfield, Indi¬ 

ana, and is presently a resident of Martinsville, Indiana, a city located 
115 miles from Evansville. He has no business interests or occupation 
other than in the applicant corporation. He will move to Evansville in 
the event of a grant of its application and become full-time general mana¬ 
ger in charge of the day-to-day operations of the proposed station. Mr. 

I 

Schepp first entered the entertainment field in 1923 as a musician and 
appeared on several network programs and in vaudeville, hi 1930 he 
joined the sales staff of Station WENR, Chicago, and during the next ten 
years was employed in various sales capacities by the Columbia Broad- 

i 

casting System. From 1940 to 1947 he was general manager of Station 
WIRE, Indianapolis, Indiana. In the meantime, in 1939 he had become 
associated as vice-president and 25% stockholder in North Jersey Broad- 
casting Company, applicant for a station in Paterson,! New Jersey. Upon 
grant of the application he assisted in the supervision of construction and 

i 

initial operation of this station, which bore the call letter WPAT. He 


* Mary Eaton Schepp is the wife of Rex Schepp. 

4/ At the time of closing of the hearing record Mr+ George Bayard was 
subscriber to 1250 shares of Class A stock. On June 12, 1954, Mr. Bay¬ 
ard died. The executor of his will elected to receive only the stock for 
which Mr. Bayard had already paid $2, 500, or 250 shares and not to take 
up the remaining 1,000 shares. Mr. Freeman Keyes; assumed the sub¬ 
scription for the 1, 000 shares, making his total as shown above. On July 
22 ETV filed a petition for leave to amend its application and to reopen 
record to reflect these facts which was granted on July 30, 1954. 
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. disposed of this interest in 1942. 

7. During the period of his employment as general manager of 

• «• 

Station WIRE Mr. Schepp in 1944 had organized and became president, 
a director, and 28% stockholder of Phoenix Broadcasting, Inc., which 
then purchased Station KPHO, Phoenix, Arizona. In 1945 he became ma¬ 
jority stockholder of this licensee through purchase of additional stock. 

* In 1947 he resigned his position with Station WIRE and moved to Phoenix 
• • 

^ to manage Station KPHO. Under his management the facilities of the sta- 
• tion and hours of operation were increased, a network affiliation secured 
/ y and the staff expanded to include among others, a program director, a 
news director, a Spanish program director, an agricultural director, a 
, public service director, and an educational director. As of September 6, 

4 1949, Mr. Schepp held a 51% stock interest in Phoenix Broadcasting, Inc. 
On this date 1250 shares of unissued stock were sold to three parties in 
tarying amounts reducing his percentage interest to 43.7. An interim 
u ownership report of this transaction was timely filed by Mr. Schepp on 
behalf of the licensee, and after its receipt, the Commission informed 
*the licensee that, in view of the relinquishment of positive control by Mr. 
Schepp due to reduction of his percentage interest, prior Commission 
consent should have been secured. In response licensee informed the 
'Commission that ’’they were under the impression that the sale of hereto- 
*f^re'unissued stock in this small amount would not need to be approved 
by the Commission because we thought that this transaction would not 
amount to a transfer of control, from one party to another,...” Upon 
again being informed that it was a transfer of control within the Commis- 
sion’s definition, application therefor was made and on March 6, 1950 
Commission consent to the transfer was granted. 

8. By letter dated July 12, 1949, Mr. Schepp advised the Commis¬ 
sion that he had been retained by Phoenix Television Company to establish 

5/ 

an operational organization for its television station. — This employment 
» —-:- 

5/ Phoenix Television Company, a partnership made up of R. L. Whee- 
lock, W. L. Pickens, H. H. Coffield and John B. Mills was holder of a 
permit for construction of a television station to operate on Channel 5 in 
Phoenix, Arizona. 
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1656 arose through contacts commencing on approximately April 1, 1949 

i 

with one John B. Mills, a resident of Phoenix, Arizona, and a subsequent 
meeting with the other members of the partnership in Dallas, Texas. He 
further advised the Commission of steps that had been taken looking 
toward completion of construction of Station KTLX.—f On June 22, 1949 
John B. Mills had purchased 2175 shares of stock in iPhoenix Broadcast¬ 
ing, Inc. for $58,000. On June 24, 1949 he was elected vice-president 
of this firm. These changes were duly reported to the Commission. In 

j 

the meantime, on June 21, 1949, there had been filed with the Commis- 
sion an application for assignment of the construction permit from the 
partnership to a new corporation, Phoenix Television, Inc. (File No. 

i 

BAPCT-15). Under this application the original partners had subscribed 
to 75% of a total of 15,000 shares of subscribed stock, J. N. Harver and 
John Mullins to 6 1/2% and 6% respectively, and Phoenix Broadcasting, 

Inc. to 12 1/2%. There was also filed on July 19, 1949 by the partner¬ 
ship a Petition for Reconsideration and Grant of its application (File No. 
BMPCT-544) for extension of completion date which had been denied by 

the Commission on June 29, 1949. On the basis of this petition and sup- 

i 

porting data submitted therewith, on July 27, 1949 the petition was granted, 
the previous Commission action of June 29, 1949 set! aside and the appli¬ 
cation for extension of completion date granted. On August 24, 1949 the 
application for assignment of construction permit was granted and on 
September 10, 1949 the Commission was notified that the assignment had 
been consumated. On November 21, 1949 the permittee corporation filed 
with the Commission a copy of an Indenture of Lease entered into on No¬ 
vember 1, 1949 with Phoenix Broadcasting, Inc. as lessor which pro- 

i 

vided that, as compensation for a twenty-year lease on certain specified 
7/ 

premises —' lessor was to receive 10,000 shares of class "A" capital 
stock to be delivered at various times and in various amounts as speci- 
fied therein with a right reserved in the lessor to call at will for delivery 

i 

^7 Call letters of this station were subsequently changed to KPHO-TV. 
7/ The lease provides that the leased premises are to be used "solely 
and only in connection with its (lessee’s) operation of a television station 
and the televising of television programs;..." 
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* of all or any part of the said 10,000 shares. There was also filed on this 

* date a Management Agreement entered into on November 3, 1949 by 
Phoenix Television, Inc. with Phoenix Broadcasting, Inc. under the 
terms of which employees services were to be utilized jointly in the radio 

* broadcast operations of Station KPHO and the television broadcast opera¬ 
tions of KTLX. By letter dated November 22, 1949, W. L. Pickens, H. 

* * 

H. Coffield and R. L. Wheelock, three of the original four partners, 

. notified Phoenix Television, Inc. that it had become necessary for them 
to discharge their subscription of stock, 8/ but they had determined not 
to honor these subscriptions. The reason given was ’’that it is our under¬ 
standing that local people in Phoenix are highly interested in obtaining 
1657 this stock, and that these people are such that will aid materially 
to the efficient operation of the corporation, and to the betterment of the 
television project generally. ” A copy of this letter was submitted to the 
Commission on December 30, 1949 together with an interim ownership 
report which disclosed the dates and manner of original issuance of Class 
”A” voting and Class ”B” non-voting stock in the permittee corporation. 

John B. Mills on November 16, 1949 took up his subscription of 3, 750 

♦ 

shares (Class ”A”). J. N. Harben on September 14, 1949 took up his 
♦ 

original subscription of 975 shares and an additional 1025 shares (Class 
”A”). In conformance with the terms of the aforesaid Indenture of Lease, 
on November 16, 194ST Phoenix Broadcasting, Inc. was issued 1500 shares 
(Class ’’A’') rather than the 1875 shares subscribed. On November 19, 
1949, Citizens Publishing Company was issued 2600 shares (Class ”A”). 
There was also issued a total of 985 additional shares of Class ”A” stock 
on various dates between November 22, 1949 and December 12, 1949 to 
. seven other individuals. Of Class ”B” stock, 470 shares were issued on 
October 29, 1949 to three individuals. 

9. On November 28, 1949 application for extension of construction 
permit was filed by Phoenix Television, Inc. On December 4, 1949 it 

8/ While not specifically reflected in the record, this language indicates 
that the permittee corporation had called for discharge of the stock sub¬ 
scriptions. 


commenced commercial operation under Special Temporary Authority 
issued on November 29, 1949. Applications for further extension of 

i . 

completion date were filed on April 27, and May 1, 1950. 9/ On each of 
these applications, in response to question 1, M Have there been any changes 
in the information heretofore submitted by the applicant in the application 
for construction permit, any amendment thereto, or modification thereof 
since filing?” the answer given was no. Each of these applications was 

i 

signed by Mr. Schepp as president of the permittee corporation. On April 
29, 1950 Mr. Schepp sold his interest in Phoenix Broadcasting, Inc. and 
was replaced as president of this firm and of Phoenix Television, Inc. on 
May 1, 1950. On March 16, 1951 Station KPHO-TV received its first 
regular license. 

j 

10. From August 1950 to August or September 1951, Mr. Schepp 
was employed as a network sales executive with Columbia Broadcasting 

System in Chicago, Illinois. Upon his return to the Middle West he re- 

i 

sumed discussions with his brother, Dr. B. F. Schepp, and others con¬ 
cerning the possibility of applying for a television station in Evansville. 

i 

A number of conferences were held resulting in the organization of Evans¬ 
ville Television, Inc. and filing of its instant application. In the three 

years prior to the hearing he spent an aggregate of seven months in Evans- 

i 

ville. In addition to his experience in the construction and operation of * 
Station KTLX (now KPHO-TV), he has studied the operation of 35 other 
television stations. In June of 1953 he was appointed chairman of a com- 

i 

mittee established by Governor Craig of Indiana to study the integration 
of education in television. 

i 

1658 11. Dr. B. F. Schepp , vice-president and proposed public service 

director was born on August 16, 1901 at Indianapolis^ Indiana. Upon his 

graduation from the Northern Illinois College of Optometry in 1929 he was 

| 

employed by Marshall Field and Company and continued with that firm 
until 1933. He then assisted in the organization of the Civic Medical 
— 

9/ Application File No. BMPCT-726 was filed on May 1, 1950 to super¬ 
sede the application filed on April 27, 1950 (File No. BMPCT-658). 




Center of Chicago, a clinic composed of 17 physicians and dentists. His 
association with this organization continued until 1943 at which time he 
continued the practice of optometry in Evansville. He is an active mem¬ 
ber of the First Community Church of Evansville and is presently Chair¬ 
man of its Finance Committee and Steward and Director of the annual art 
sale at the church. Doctor Schepp is an active member of the Benevolent 
& Protective Order of Elks. He has advanced through its offices and at 
the time of the hearing was the Exalted Ruler of the Evansville Lodge. 

As an officer of the lodge it was part of his duties to assist in all chari¬ 
table drives and tcf direct the Christmas parties for Crippled Children 
and Orphans. He is an active member of the Chamber of Commerce and 
was a meihber of this organizations Committee on Television and Com- 
municationS. Since 1951-he has been a director of the Evansville Council 
of Clubs and is the representative of that Council on the Evansville Public 
Recreation Commission Advisory Committee. This Committee is com- 
*posed of representative of parent-teacher associations, service and busi¬ 
ness clubs, industry, labor, and others. He is also a member of a num¬ 
ber of professional organizations among which is the National Society for 
the Prevention of Blindness. Doctor Schepp will devote approximately 
50% of his time to the proposed station in his capacity of public service 
director. He*has had no broadcast experience. 

12. J. E., McManamon, now deceased as noted in footnote 3, was 

formerly secretary-treasurer and proposed counselor on government 

affairs. He has been succeeded by John W. Spencer as secretary-treasurer 

and F. Harold Van Ormar, Sr. as "counselor” (see paragraph 14, infra) 

on government affairs. 

* 

13. Freeman Keyes and George Bayard . Freeman Keyes, a resi¬ 
dent of Chicago, Illinois, is owner, president and a director of the Russel 
M. Seeds Company. At the time of the hearing, George Bayard, now 
deceased, was its vice-president and a director. 10 / The Seeds Company 

Sis a radio and television production and sales organization with offices in 

t 

10/ See footnote 4. 


♦ 



Chicago, Illinois, Hollywood, California, and Indianapolis, Indiana. 

i 

There is a verbal understanding between the Seeds Company and ETV 
concerning the development of talent and the review pf program scripts 
submitted by the station. It is hoped that local talent may be discovered 

i 

which the company could sell to a national client for Network or film pro- 

i 

grams, particularly on the programs "Evansville Theatre" and "Talent 
Winners." Scripts of other programs will be reviewed when submitted 
for criticism and suggestions. Although having wide experience in the 
1659 creation and production of broadcast programs, advertising, and 
sales, it has had no experience in the operation of a television station. 11/ 

14. At the time of closing of the record the remaining stockholders 
were subscribers to Class B non-voting stock only. Five of these have 
been accorded the title of "counselor" in various fields believed to be 
within their special competence. They will report directly to the public 
service director, Dr. B. F. Schepp. The "counselors" will plan pro¬ 
grams with the various public service organizations and will have the 
assistance of the station’s staff in this connection. 'I’heir background and 
experience is described in the following paragraphs, j 

15. Ferris E. Traylor was born on October 27, 1915 in Jasper, 
Indiana, and has been a resident of Evansville since 1917. He is in the 
general construction business and has other business interests. He is a 
member of the Benevolent and Protective Order of Eiks and of the Cham¬ 
ber of Commerce, but is not active in these organizations. Mr. Traylor 
was one of the founders of the Evansville Little Leaghe which promotes 

i 

baseball competition among Evansville young people and is active in this 


11 / Mr. Bayard, now deceased, testified in this proceeding with reference 
to the understanding between the Seeds Company and ETV and to the func¬ 
tions to be performed by The Seeds Company. Mr. Bayard and Mr. Keyes 
were to perform the same functions. (R-3220). The qualifications of Mr. 
Bayard to testify as an official of The Seeds Company as to the functions 
to be performed by this organization were not questioned in the proceed¬ 
ing and we,fail to see any manner in which his death subsequent to closing 
of the record affects this testimony. The exceptions to these findings 
must therefore be denied. 
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organization. He was an active participant in athletics in high school 
* * and college, and since then sports have been his only hobby. He is Pur- 
due University’s alumni department contact for the Tri-State area (Indi- 
ana, Illinois and Michigan). Mr. Traylor will be counselor on sports 
and, together with the station manager, will formulate a general sports 
. program. He has had no experience in the operation of a broadcast sta- 
tion, but has visited a television station in Nashville, Tennessee, on 
'three or four occasions to better acquaint himself with station operation. 
He also spent three days in New York going over television equipment. 

Mr. Traylor, while unable to specify with any certainty the time required 
by his present business interests, will devote a minimum of ten hours 
per week to the station operations regardless of the time it takes for his 
other managerial positions. 

♦ 

* 16. John W. Spencer was born in Evansville, Indiana, on October 

* 8, 1893 and has resided there all his life. He was admitted to the Indiana 

* 

Bar in 1915.- He served as a pilot in the air service of the United States 
Army from October of 1917 to February of 1919. Mr. Spencer has prac- 

* ticed law in EvajisVille and from 1930 until 1943 was Judge of the First 
• % 

* 1660 Judicial Circuit in Evansville. He is presently engaged in the prac- 

♦ • 

tice of law to a limited extent and with his sister, is owner and operator 
of seventeen farms and oil properties in the Evansville area aggregating 
about 4,000 acres. Mr. Spencer has in recent years been active in ci¬ 
vilian defense organizations. 12/ He has been a member of the American 


12/ The record shows that during the 1930’s Mr. Spencer was a trustee 
of Evansville College, the Red Cross and other organizations. At page 
2748 of the record he testified as follows: Q. Do you recall to what ex¬ 
tent you attended the meetings of the Board of Trustees of Evansville 
College during that time? A. Yes sir. I attended every meeting they 
had, I think during the period of time that I was a director, and I was a 
trustee, and I think I was a trustee for several years, if I remember. 

On The Air, Inc. introduced into evidence as its Exhibit 71 a written 
statement of the Assistant Secretary of the Board of Trustees of Evans¬ 
ville College certifying that during Mr. Spencer’s tenure from July 19, 
1936 through November 8, 1939 he attended only one of fourteen meetings 
held. While raised in the proposed findings and exceptions of On The Air, 
Inc., we attach no significance to this discrepancy in view of the lapse of 
more than fourteen years between occurrence of the events and the time 
of testifying and of the uncertainty in Mr. Spencer’s testimony. 


163 


Legion 40 & 8 and the Tri-State Fliers since 1919; is a member and part 

j 

ruler of the Benevolent and Protective Order of Elks; Evansville Lodge; 
and is a member of the Indiana and the Vanderburgh County Bar Associa¬ 
tions. In recent years he has not been active in these organizations. Mr. 

I 

Spencer will be Counselor” on agriculture and will devote at least one 
third of his time to the station in this capacity. He has had no previous 

i 

experience in broadcast work. 13 / 

17. Hiram L. Logsden was born on April 20, 1905 near Hatfield, 

i 

Indiana, which is approximately 20 miles east of Evapsville. He attended 

j 

business college in Evansville in 1922 and was employed by the Interna¬ 
tional Harvester Company in that city in 1924. He his continued his 
residence and employment in Evansville since that date and is presently 

i 

Special Agent for the Penn Mutual Life Insurance Company. In addition 
to professional organizations, his community activities have included 
holding the presidency of the Evansville Council of Churches; director¬ 
ship of the Family and Childrens Service; and acting as a solicitor for 

i 

1661 the Community Chest and Red Cross. He is currently chairman of 

i 

the Leadership Training Committee of the Council of Churches. Mr. 

i 

Logsdon is a member of St. Lucas Evangelical and Reformed Church, is 
superintendent of its Adult Department and teacher of a young adults 
class in the church. He will be counselor on religion and will devote an 
aggregate of one day a week to the station in this capacity. Mr. Logsdon 
has no previous broadcast experience. 


13 / On The Air, Inc. in its proposed findings and exceptions questions 
Mr. Spencer T s acquaintance with the Tri-State agricultural picture be¬ 
cause of his lack of knowledge of certain statistics such as the agricul¬ 
tural population in a 50-mile area of Evansville, the number of dairy 
farms, poultry farms and livestock farms in the areu, the number of 
head of livestock received at the Evansville Union stockyards in 1952, 
and because he did not know the names of certain Farm Bureau Coopera¬ 
tives officials. We do not believe that such knowledge or lack of it would 
be determinative in resolving whether an individual was acquainted with 
the farming problems of the area, particularly in view of Mr. Spencer r s 
qualifications derived from personal farming experience in the area. 




18. Joseph O'Daniel was born on November 15, 1912 at Waverly, 
Kentucky, and has resided in Evansville since 1928. He holds extensive 
and varied business interests in Evansville and in other cities. Mr. O t 
D aniel is a director and past president of the Community Chest; from 
1942 to 1948 was a board member of the Red Cross and Chairman of its 
1944 campaign; is «a trustee of the Evansville Public Museum; director 
since 1951 of the Vanderburgh County Tuberculosis Association; is a 
member, director and vice president of the Evansville Chamber of Com¬ 
merce; former member, director and president of the Evansville Junior 

Chamber of Commerce and director of the U. S. Junior Chamber of 

* 

Commerce; member of the Committee of 100, a group interested in in¬ 
dustrial growth and civic; betterment of Evansville; Chairman of the South¬ 
west Section of the EVanSville Diocesan Conference, an organization 
raising funds for construction of a home for the aged and ill; member and 
former director of the Kiwanis Club; trustee and one of the organizers of 
the Evansville Little League Baseball Organization; and a member of the 
Benevolent and Protective Order of Elks, Evansville Lodge. Since 1938 
he has been active in the Boy Scout organization and is presently a direc¬ 
tor of the Vanderburgh County Council. In 1952 he was awarded the 
highest honor which can be given a layman in the Scout order. Mr. O' 
Daniel will be counselor on youth activities and will devote an aggregate 
of one day a week to the station in this capacity. He has no previous 
broadcast experi&ice. 

19. John W. Krueger was bom on September 8, 1905 in Dayton, 
Ohio, and has been a resident of Evansville since 1947. He holds a mas¬ 
ter of engineering degree from the University of Cincinnati. For the past 
eighteen years he has participated in the handling of labor-management 
problems, initially for General Motors Corporation and since 1947 for 
Seeger Refrigerator Company. Mr. Krueger is vice-president and a 
director of the Evansville Chamber of Commerce; a member of the Evans¬ 
ville Rotary Club; and one of the founders and a director of the Evansville 
Little League Baseball Organization. He is also a member of a number 

of professional organizations. Mr. Krueger will be counselor on labor- 
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management relations and would act as moderator on a labor-management 
forum program once or twice a year. Other duties will be to work with 
Dr. Schepp in developing these programs the balance of the time and to 
consult with and advise ETV’s management on labor problems. He will 
devote an aggregate of two to three days a month to these duties. Mr. 
Krueger has no previous broadcast experience. 

1662 20. F. Harold Van Orman was born in Flint, Michigan, on Sep¬ 

tember 26, 1884 and has been a resident of Evansville since 1898. He 
is engaged in the hotel business in several cities and operates the Me 
Curdy Hotel in Evansville. Mr. Van Orman was a ipember of the Indiana 
Legislature from 1920 to 1924 and was lieutenant governor of Indiana 
from 1924 to 1928. Among his civic and other activities have been the 

j 

following: Director of the Evansville Chamber of Commerce; past presi¬ 
dent of the Evansville Rotary Club; past ruler of the Benevolent and Pro¬ 
tective Order of Elks, Evansville Lodge; 32d degree Mason, Knight Temp¬ 
lar, past potentate of Hadi Temple Shrine and director of the Royal Order 
of Jesters; and a number of social and professional Organizations. He is 
an experienced speaker and will be an alternate moderator of the program 
’’Evansville Forum. ” He will also be counselor on government affairs in 
the place of Mr. McManamon, deceased. (See footnote 3.) 

On The Air, Inc., Organization and Principals 
21. On The Air, Inc , is licensee of AM Station WGBF (1280 kc, 

1 kw-5 kw DA-N, U) and FM Station WMLL, both located in Evansville, 
Indiana, and of AM Station WTMV (1490 kc, 250 w, tJ), East St. Louis, 
Illinois. It is a wholly owned subsidiary of Curtis Radiocasting Corpora- 

i 

tion which also wholly owns Banks of the Wabash, Inc., licensee of Sta¬ 
tions WBOW (1230 kc, 250 w, U) and WBOW-FM, Terre Haute, Indiana. 
The officers and directors of these corporations are identical. Curtis 

Radiocasting Corporation, an Indiana corporation, iji authorized to issue 

i 

50,000 shares of Class A and 15,000 shares of Clas$ B stock. Both 
classes carry voting rights and have no par value. Of the authorized 
stock 21,817 1/2 shares of Class A and 15,000 shares of Class B are 
outstanding. There are 18 stockholders having 1% or more of the out- 

i 


standing stock and 68 stockholders having less than 1%. The largest 

single interest is held by Henry B. Walker with 19. 7%. 85. 65% of the 

s»(pck is owned by 53 persons who live or work in Evansville. 75. 65% is 
► 

held by three family groups, Henry B. Walker family 44.12%, Clarence 
Leich family 19.31% and Alvin Eades family 12.22%. Each family group 
has one or more members on the board of directors. The officers and 
directors, with their individual stock interests, are as follows: 

Stock Interest 


Name and Residence 

Office 

No. Shares 

Percent 

AljVin Q. Eades 

President and 

A B 


Evansville, Indiana* 

Director 

4,200 200 

11.95 

# 

Martin L. Leich 
Evansville, Indiana 

Executive Vice- 
President and 

305 150 

1.24 

4 

* 

Henry B. Walker 

Evansville, Indiana 

• 

Director 

Vice-President & 
Director 

3,952 3,300 

19.70 

Henry B. Walker, Jr. 

Seer etary- Treasurer 

» 

9 

1.03—/ 

Evansville, Indiana 

and Director 

178 200 

Lillian M. Roper 
Evansville, Indiana 

Assistant Secretary- 
Treasurer 

None None 


Clarence Leich 
<, Evansville, Indiana 

A. 

Director 

535 

1.45 

22/ Alvin Q. Eades was born on December 1, 1884 in Muhlenberg 


County, Kentucky. He was engaged in the bakery business in Evansville 
from 1904 until 1944. Mr. Eades purchased stock in Curtis Radiocasting 


Corporation in 1930 and in 1933 was elected president and a director of 
this corporation and its subsidiary companies, On The Air, Inc. (then 

Evansville On The Air, Inc.) and Banks of the Wabash, Incorporated. 

♦ 


14/ On The Air, Inc., Exhibit No. 2, page 2 shows the stock interest of 
Henry B. Walker, Jr. as listed above. On The Air, Inc., Exhibit No. 9, 
page 3 shows Henry B. Walker, Jr. holds 178 shares of Class A stock 
individually, and 200 shares of Class B stock jointly with Sally W. Walker. 
Exhibit No. 2, page 5 also shows, without distinguishing by class, that 
Henry B. Walker, Jr. holds 178 shares individually and 200 shares jointly 
with Sally W. Walker/ 
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Other business interests include a laundry, finance corporation, bank 

and two rental property projects. He is a member 0f the Evansville 

; 

Kiwanis Club, Evansville Chamber of Commerce and is a trustee of the 

Washington Avenue Presbyterian Church. He has worked on Community 

15/ 

Chest and Red Cross campaigns — and was an active member of the 
Benevolent and Protective Order of Elks and of the Shrine until 1944. 

Mr. Eades attends the directors meetings of Curtis Radiocasting Corpo- 

! 

ration which for the past year have been held almost weekly. From 1948 
to 1953 meetings were held monthly, from 1943 to 1948 almost weekly 

I 

and prior to that about 3 times a year. He does not participate in the 
day-to-day operations of AM Station WGBF and will not participate in the 
day-to-day operations of the proposed television station. 

i 

I 

23. Martin L. Leich was born on October 18 j 1911 in Evansville, 
Indiana. He has resided in Evansville continuously except for the period 

i 

of April 1941 until November 1947. Approximately four years of this 
period was spent on active duty with the United States Navy during World 

War II. The balance of the time was spent in Terre Haute, Indiana, as 

i 

manager of Station WBOW. He has been general manager of On The Air, 

| 

Inc. since January 1, 1951 and would be general manager of the proposed 
1664 television station. In this capacity he has general charge and super- 

i 

vision of the active management of the company subject to the Board of 

Directors. He is also sales manager for AM Station WGBF and would 

| 

perform this function in the proposed television operation. Mr. Leich 
has had over 20 years experience in aural broadcasting which, in addition 
to management activities has included continuity writing, announcing, and 
station accounting. He is a graduate of Dartmouth College, magna cum 

laude, and is a member of Phi Beta Kappa. In addition to business and 

i 

professional organizations, his community activities have included hold- 

i 

ing the presidency and being a director of the Family and Children's 
Service, Inc.; director and 1st vice-president of the Vanderburgh County 


15/ The period of such activities is not specified in the record, but does 
not appear to have been in recent years. 



Unit of The American Cancer Society; Director of the Evansville Com- 

p • 

munity Chest; vice-chairman of the Social Service Exchange Advisory 
Committee of the Vanderburgh County Welfare Council; president of 
Neighborhood House, Inc.; and membership in the Evansville Committee 
of 100, Evansville Public Museum, Evansville Chamber of Commerce, 

St. Pauls Episcopal Church, Kiwanis Club, and Naval Reserve Advisory 
Council. He serves on the television, public relations and newcomers 
committees of the Chamber of Commerce. He was formerly a member 
of the Junior Chatnber of Commerce of Evansville, of the Benevolent and 
Protective Order of Elks, boys work committee of the YMCA, Evansville 
Boys' Club and of the Child Welfare Committee of Family & Children's 
Service, Inc. His background in television consists of reading articles 
on the subject, attendance at industry meetings, talking with people in 

t 

the television industry and visiting television stations. In the fall of 1952 

he took the Evansville College TV Workshop Course consisting of ten two 

hour sessions. He attended the Evansville College Educational Television 

Conference in February 1953 and attended the Evansville Council of 

16/ 

Churches Conference of Religious Television.—• 

24. Henry B, Walker was born in Evansville on March 10, 1885 
and has been a life long resident of this city except for his periods of 
active duty with the United States Army in World Wars I and II. In 1906 
he became associated* with his father in the practice of law in Evansville 
and is now the senior member of the law firm of Walker and Walker. In 
* 1928 he was ope of tjie organizers of Evansville On The Air, Inc. (now 
* On The Air, Inc.) which took over the operation of Station WGBF in that 


;. i§/ The Evansville College TV Workshop Course, Evansville College 
Educational Television Conference and Evansville Council of Churches 
Conference of Religious Television resulted from the closed circuit tele¬ 
vision activities of WFBM, Inc. which was formerly an applicant in this 
proceeding. The Workshop Course was designed for education along 
program and technical training lines and other specialized work in con¬ 
junction with a television station. The Educational Television Conference 
and the Conference of Religious Television were also held in conjunction 
with the closed circuit television operation of WFBM, Inc. 
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year. In 1929 he helped found Banks of the Wabash, Incorporated, and 
in 1930 participated in the formation of Curtis Radiocasting Corporation. 

He has been legal counsel for these companies and is a member of the 
1665 Federal Communications Bar Association. He holds extensive and 
varied business interests in Evansville and in other cities. In addition 
to professional and social organizations, he is presently a member of the 
Evansville Public Museum; Evansville Musicians Club; Westminster 

i 

Foundation of Indiana University; Quartermaster and Reserve Officers 
Associations; American Legion; Chamber of Commerce; Mayor's Com¬ 
mission on Human Relations; Benevolent and Protective Order of Elks; 

j 

and the YMCA. He is Ruling Elder and Clerk of Session of The First 
Presbyterian Church; a member of the Board of Directors of the Evans- 

i 

ville Chapter of American Red Cross; member of th^ Board of Trustees 

i 

of Evansville College; member of the Board of Trustees and President 

i 

of Rathbone Home for the Aged; and a member of the! Executive Committee 
of Evansville Rescue Mission. Mr. Walker has also been active in a 

i 

number of additional religious organizations including serving as President 
of the Vanderburgh County Sunday School Association; Chairman and Di¬ 
rector of the Evansville Conference of Christians and Jews; Chairman of 
the Evansville Laymen's Missionary Movement; member of the Commit- 
tee on Christian Education, Synod of Indiana, Presbyterian Church, a 
Director on the Evansville Council of Churches; and delegate to the Vin¬ 
cennes Presbytery General Assembly. He has also acted as chairman 

i 

of the Evansville Community Fund and was President of the Family Wel¬ 
fare Association. Mr. Walker attends all directors meetings when phys¬ 
ically able and in Evansville and estimates that his attendance has in- 

i 

eluded 93 to 95% of all meetings. 

25. Henry B. Walker, Jr . was born in Evansville, Indiana, on 
November 13, 1912. From 1936 to 1938 he worked in various phases of 

I 

radio broadcasting, principally at Station WBOW, Terre Haute, Indiana. 
This experience included announcing, writing, newscasting, control room 

i 

operations and sales. In 1939 he joined his father in the practice of law 
in Evansville and is now junior member in the law fttm of Walker and 





Walker. From May of 1942 until May of 1946 he was on active duty with 

the United States Army an presently holds a captain’s commission in the 

army reserves. In addition to professional organizations he is presently 

a member of the Evansville Public Museum; Chamber of Commerce; 

Rotary Club; Musicians Club; the Benevolent and Protective Order of 

Elks; and the Evansville College School of Nursing, Advisory Committee. 

From 1947 to 1949 he was on the Legislative Committee of the Welfare 

Council of Vanderburgh County and in these same years was vice-president 
♦ 

and president successively of the Board of Deacons, First Presbyterian 

Church. He would participate in the proposed television operation as an 

5 

officer and director, which has also been the extent of his participation 
in the operation of Stations WGBF (AM) and WMLL (FM). 

26. Clarence Leich was born in Evansville, Indiana, on June 2, 

1884. Mr. Leich became actively associated with the management of 
Station WGBF as an officer and director in 1930 and in November of 1932 
became general manager-of On The Air, Inc. and Curtis Radiocasting 
Corporation. He remained in this position until suffering a stroke in 
September of 1950 which left him badly paralyzed and impaired his ability 
to speak. Because of the state of his health he is unable to participate 
in the day-to-day operation of Station WGBF, or to attend directors’ 

t 

meetings. However, the elder Mr. Walker and Martin L. Leich, who 

6 is the son of Clarence Leich, visit him frequently and keep him 

advised of current activities in the station ’’and to a limited extent ... 

* • 

exchange views with him on what is being planned for the station” (Tr. 

# • 

3647), his ppinion, because of his extensive broadcasting and community 
• experience, being highly valued by them. Prior to becoming incapaci¬ 
tated, Mr. Leich was active in a number of civic organizations including 
Evansville College, the YMCA, Evansville Public Museum, Rotary Club, 
Chamber of Commerce, American Cancer Society, American Red Cross 
and others. His other business interests include an electronics research 
firm, an electronics manufacturing firm, Muzak Service firm, and a 
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i 


17/ 

Transit Radio firm.— 

27. Mrs. Lilliam M. Roper has resided in Evansville since 1926. 
She joined Station WGBF as staff musician in 1929. Since 1931 she has 
been program director of this station and since 1941 of WMLL (FM). 

From 1935 through 1946 she was also program director of Radio Station 

i 

WEOA at which time it was sold to WFBM, Inc. She has been active as 
a trained musician in community affairs playing for civic and charitable 
benefits. In preparation for her proposed position as program director 

j 

of the television station she has attempted to keep abreast of television 
developments by reading, talking with industry people, and visiting and 
studying the operation of Station WLWT, Cincinnati. She took the Evans¬ 
ville College TV Workshop Course and attended sessions of the Evansville 
Council of Churches Conference of Religious Television and the Evansville 
College Educational Television Conference. (See footnote 16.) 

28. On The Air, Inc. introduced exhibits settihg forth the business 

and civic activities of a number of its local stockholders who are not of- 

| 

ficers or directors of the applicant corporation. However, the record is 
bare of any evidence that these stockholders have in the past participated 
in or propose in the future to participate in either the management or 

operation of the stations controlled by Curtis Radiocasting Corporation. 

i 

The evidence relative to their participation shows that only one of these 
forty-seven stockholders who live or work in Evansville even attends the 
annual stockholders meeting of Curtis Radiocasting Corporation. This 
one stockholder, David C. Eades, is the son of Alvin Q. Eades, president 

i 

of the corporation. He holds a . 27% stock interest, and is a student at 
Wabash College. In view of the lack of a showing of participation by these 
stockholders we fail to see any materiality of their business and civic 
activities to this proceeding. 

j 

17 / Though there was testimony by Martin L. Leich that his father's 
health is improving and that M on the basis of the improvement we antici¬ 
pate that the time will come when he will be able to attend directors 1 
meetings from time to time" (R-3649), we believe this testimony inade¬ 
quate to support a finding that Clarence Leich will in the future partici¬ 
pate more actively in the affairs of the corporation then at present. 




Television Operating Policies 


On The Air, Inc . 

29. On The Air, Lie. proposes to follow the same policies in tele¬ 
vision as it has established for radio broadcasting. A written statement 
of program policies fqr radio broadcasting has not been deemed neces¬ 
sary, but one has been adopted for the proposed television station in view 
of the rapid expansion of staff which will be required. The company has 
adopted and will observe the standards set forth in the Television Code 
of th'e National Association of Radio and Television Broadcasters. All 
programming staff members will be required to be familiar with this 
code and applicable sections of the Communications Act and the Rules 

and Regulations of the Federal Communications Commission. Specific 

♦ 

practices to be followed are set forth, the greater portion of which reflect 
♦ * 

the Television Code of the National Association of Radio and Television 
Broadcasters and provisions of the Communications Act and the Commis¬ 
sion’s Rule's. Addftionally, it is provided that sponsors of newscasts 
shall have no control over the content of the news portions of their pro¬ 
grams and that newscasters shall not deliver the commercial messages 
on their own newscast^. A definite limitation on the percent of total time 
to be devoted to commercial programs will not be adopted. It is believed 
that this total will be approximately 72%, but this figure may be exceeded. 
Approximately .62% of total time will be devoted to network programs. 
Evansville Television, Inc. 

30. Evansville Television, Inc. has adopted and will observe the 
provisions of the Television Code of the National Association of Radio 
and Television Broadcasters. Further, it is proposed that the station 
manager shall prepare monthly a report giving an analysis of the station’s 
programming for the. past month. This report is to contain an explanation 
of any deviation from the advertising practices set forth in the NARTB 
code and detailed information relative to remote programs and ’’public 
service” programs. The report is also to set forth information relative 
to the adequacy of staff and equipment, audience reaction, disbursement 
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of funds allocated for educational purposes 18 / and a study of programs 

i 

televised by other stations. The report will first be transmitted to the 
Program Advisory Committee which will in turn submit it to the Board 
of Directors together with the Committee’s comments and suggestions. 
Where possible program scripts will be required to be submitted at least 

i 

forty eight hours in advance of broadcast time to determine, except in the 
case of political broadcasts, whether the material contained therein is in 
1668 compliance with the station’s standards. The standards to be fol- 

i 

i 

lowed relative to the various types of programs are also set forth which, 

i 

to a large extent, reflect the standards set forth in the NARTB television 
code. Consideration will be given to the needs of organizations in the 
other communities and rural areas outside the city of Evansville, but 

j 

within the coverage area. Non-commercial spot announcements will also 
be available to such organizations. 

Preparation for Television 
Evansville Television, Inc . 

31. In addition to creation of the Committee of Counselors as set 

| 

forth in paragraph 14, supra , Evansville Television,! Inc. has organized 
a program advisory committee. This Committee is composed of local 
citizens who are to advise and make recommendations on matters relating 
to programming. This function is to be performed through the medium 
of the monthly report as discussed in paragraph 30, supra . Proposed 
members of the committee are as follows: Arthur J. Grady, director of 


Evansville Community Center; Leon M. Balkin, president of Tri-State 

i 

Attractions; Dr. William M. Cockrum, past president of the Vanderburgh 
County Medical Society; Curtis E. Huber, a director of the Chamber of 

S 

Commerce and an instructor in Dale Carnegie courses; Edward F. Quelette, 

i 

i 

i 

i 

18 / A formal resolution has been adopted by the Board of Directors of 
ETV to set aside 5% of net profits annually in a fund termed the ’’Televi¬ 
sion Educational Fund”. The establishment of such fund is contingent 
upon ETV realizing a profit and would not come into being until after the 
close of the first fiscal year operation. We, therefore, do not believe 
this proposal warrants further consideration in this decision. 
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pastor of First Community Church and former instructor of theology; 
Lowell Hopkins, educator in the Public Schools System; Edward Klingler, 

£ a news columnist and reporter of a local newspaper; E. J. Eberhart, 

. Superintendent of the County School System, Vanderburgh County; Dean 

• Long, vice-president of Evansville College; and Ira Faith, a director of 

* the Polio Fund and advisor to the Evansville Recreation Commission. 

V . • 4 

There is no showing in the record that these individuals participated in 
♦ the development of the program proposals of ETV submitted in this pro- 

* .. 

feeding. 

♦ 32. Dr. Schepp spent an aggregate of about 30 days in communi- 

♦ • eating with local organizations on possible programming. There was in- 
♦. troduced in evidence an exhibit showing that organization contacts were 

also made by Traylor, Krueger, Logsdon, O r Daniel, McManamon, 

Spencer and Rex Schepp. A total of 62 organizations were contacted by 

< 

• one or more of these individuals. Messrs. Bayard and Keyes, of the 
Russel M. Seeds Company, were brought into the applicant corporation 

# 

/ »* because of the experience in the show world expected to be available to 
ETV through them. It is proposed that this organization will assist in 
» the selection and training of talent, review of program continuity and 
4 scripts, preparation of commercial film in its studio in Hollywood, de¬ 
velopment of new program ideas, selling regional and national spot ac¬ 
counts, assisting in obtaining network programs and securing publicity 

i, • 

for the station on a national basis. 19/ 

1669* 33. ETV also made a survey of film sources available for televi- 

: \ 

sion programming and in exhibit form set forth, to illustrate the character 
< 

of films that would be utilized, a number of films available at the time of 

t( the survey and the source from which available. A study of possible 

'sources of local talent was made. There was also submitted in evidence 
* 

list of points in Evansville from which it is believed remoted telecasts 

• 

t 

V* 


19 / -See footnote 4 and 11. 
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can be made through use of either remote equipment or film. 20/ Staff 
training plans have been developed for the training of staff personnel 

i 

prior to the commencement of operation. 

On The Air, Inc. 

■ j 

34. On The Air, Inc., in the development of its proposed television 

operation, placed extensive reliance upon its past broadcast experience 

i 

and knowledge of the area to be served and expects this experience and 

i 

knowledge to be effectively translated into the television field. In addition, 

! 

Martin L. Leich personally interviewed sixteen individuals representing 
various organizations to discuss television programs and to make arrange¬ 
ments for some of the local programs appearing on the proposed typical 

i 

week’s program schedule. Delbert S. Greenwood, public service director 
of the proposed station interviewed individuals representing other organ- 

i 

izations for this purpose. In making arrangements for the weekly pro¬ 
gram ”Tri-State Salutes”, Mr. Greenwood also interviewed civic, govern¬ 
mental and business leaders in a number of towns in the Tri-State area 
relative to participation on this program. Discussiohs were also held 
with labor leaders relative to future participation in station programming. 
It was determined that the existing policy of covering labor matters on 
news broadcasts, affording opportunity for labor representatives to appear 
on forum and similar programs, affording sustaining time for labor pro¬ 
grams of general interest, and of permitting the purchase of time at reg¬ 
ular commercial rates when desired by labor organizations would be 


20 / To determine from which of these points it would be feasible to use 
microwave equipment a test was made consisting of flying balloons from 
the proposed transmitter site and ascertaining whether they were visible 
from the remote points selected. Theoretically the test was to determine 
whether line-of-sight transmission was feasible. As set forth in the Ini¬ 
tial Decision, the balloons were set at a 500 foot height although the re¬ 
ceiving disc for the pickup of remote microwave signals would be at much 
lower height. Thus, the test fails to establish whether line-of-sight be¬ 
tween these points and the receiving antenna exists. However, such deter¬ 
mination becomes immaterial in view of the provision for filming pro¬ 
grams if microwave transmission is not possible. 


i 


i 


# 


t 
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carried over to the proposed television operation. Mr. Greenwood dis¬ 
cussed with city and county law enforcement officers the use of the pro¬ 
posed television station. In addition to participation in expected regular 
- features involving the work of these agencies, arrangements have been 
made for the emergency use of the facilities by the police and the sheriff’s 
offices. This would consist of bulletins, warnings, pictures of suspects 

# 1670 and criminals, traffic hazards and similar matters. If the success- 

ful applicant herein, On The Air, Inc. will set up a staff training program 
with studio equipment as quickly as possibe. Known members of the pro¬ 
posed staff have received training to the extent shown infra . 

Past Performance of On The Air, Inc. 

* 

35. In its' points of reliance On The Air, Inc. asserts as a point 

i 

of superiority over ETV its many years of broadcast experience in the 
Evansville community, and its demonstrated ability to provide well- 
balanced* ’’public service” programming to the Evansville community 
whereas ETV lacks such experience. It is alleged that ’The television 
operation proposed by On The Air, Inc., is similar to the radio operations 
^ow and heretofore conducted by applicant in Evansville thus giving assur- 

• • ance that its proposals will be fulfilled. ” In support of this point com¬ 

parative program percentage breakdowns by type and classification of its 
radio operations for the 1947 and 1952 composite weeks and for the pro- 
posed television operation were submitted. Study of this exhibit discloses 
certain differences: wide disparities appear in live sustaining programs, 
11.21% for the proposed television operation compared to 4.10% and 
2.84% for the radio operation; educational programs, 4.33% for the pro- 
posed television operation compared to . 8% and . 2% for the radio opera¬ 
tion; discussion programs. 4.33% for the proposed television operation 
compared to 1.91% and 1.39% for the radio operation religious programs, 
1.84% foij tiie proposed television operation compared to 6.98% and 
6.41% for the radio operation; news programs, 6.00% for the proposed 
television operation compared to 8.86% and 9.79% for the radio operation. 
A large portion of the*exhibit is devoted to explanation of these differences. 
With reference to the disparity in live sustaining programs it is stated that 
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"This difference is due to the fact that applicant believes that television 

i 

has so captured the imagination of the American public that there will be 
a greater desire and willingness on the part of members of civic and 

similar organizations to appear on television than there is at the present 

i 

time to appear on radio. Furthermore, there will be a greater interest 

j 

among the public to see local people on television than there is now to 

I 

hear them on radio." With reference to the difference in educational 
programming it is stated "that the composite weeks included several 

i 

dates during which the educational institutions which normally use time 
on WGBF were either on vacation or on a limited summer status or not 
yet in full swing after a summer hiatus. Exhibit 39 describes some of 
the educational programs WGBF and WMLL carry regularly, some of 
which have been on the station for many years. " 21/j It is also stated 

i 

that because of the greater effectiveness of television as an educational 
medium it is expected that more time will be used by educational institu¬ 
tions on TV than on radio. A further explanation offered is the existence 
of the Evansville College educational FM station. The discrepancy in 
discussion programs is explained as being due to inability to include net- 

i 

work discussion programs in the proposed TV operation. 

1671 36. Other exhibits were submitted designed to show that On The 

Air, Inc. "has actually broadcast on radio many of the same types of 

j 

programs it proposes to broadcast on television and to show that it has 
co-operated with many public service organizations and has had their 

i 

cooperation in the presentation of radio program, thereby giving reason 
to believe that such cooperation would continue in the television medium." 

At the time of commencement of the hearing, programs were being carried 

i 

on behalf of the Evansville Public Schools (2 quarter hour programs 
weekly), 22 / First Presbyterian Nursery School (quarter hour program 

i 

— - - 

21/ We have carefully analyzed On The Air, Inc. Exhibit 39 relative to 
WGBF-WMLL educational programs and find, insofar as this exhibit 
shows, that these percentages are representative of past programming. 

22/ One of these programs "This is Evansville" is a repeat of a series 
of 13 programs broadcast in 1952. 



weekly), Evansville Cbuncil of Churches (quarter hour Monday through 

Friday), Roman Catholic Church (quarter hour weekly), Tax Research 

♦ • 

Bureau (10 minute weekly program) and Evansville Public Library. Other 

current programs were Purdue University Schools of the Air broadcast 

Monday through Friday by WMLL (FM) only, a transcribed in-school 

listening program produced by Purdue University; ”Your Pocket Neighbor”, 

< * 

a fifteen minute agricultural program carried five days a week produced 
under the supervision of the Vanderburgh County Agricultural Agent; 
regularly scheduled market and weather reports; a weekly forum program 
"What Do You Think"; weekly transcribed reports from members of the 
United States Congress; and a weekly transcribed report from the Gover¬ 
nor of Indiana. Regularly scheduled local news programs are also carried 
daily. Educational programs carried at various times in the years 1950, 
1951 and 1952, but not being broadcast currently, are listed, together 

with programs relative to educational activities, but not within the Com- 

* 

mission’s definition of an Educational program. Network sustaining 
religious programs shown as regularly carried by On The Air, Inc. in¬ 
clude National Radio Pulpit and Art of Living (Protestant), Catholic Hour 
(Roman Catholic), and Eternal Light (Jewish). The network discussion 
programs "University of Chicago Roundtable" and "American Forum of 
The Air”*are carried on a regular basis, with the network discussion 
programs "Pro and Con" and "Coffee in Washington” being carried on an 

It 

intermittent basis. Special programs broadcast within the years 1948 
through 1953 include fund raising campaigns or promotion of fund raising 
events for the National Foundation for Infantile Paralysis, a "Dennis 
Corbett Fund", American Cancer Society, Heart Association, Junior 
Chamber of Commerce and the Crippled Children’s Society. Special 
events programs during this period have included broadcasts of a spelling 
bee, building dedications, Soap Box Derby, Voice of America broadcast, 
teen talent contests, Crusade for Freedom broadcast, National Shut-in 
Day broadcast, Mesker Memorial Amphitheater promotion, and a four 
day participation in the 1950 Labor Day traffic safety campaign. An ex¬ 
hibit relative to "Encouragement of Local Talent” was also submitted. 
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i 


However, it shows no activities in this respect since 1941. Listings of 
all time, commercial and sustaining, used by civic, charitable, educa- 

i 

tional, religious, fraternal, governmental and cultural organizations 

i 

during the 1952 composite week and for the entire year 1952 were also 


submitted in evidence. The listings include network, recorded and live 
programs, and spot announcements excluding network announcements. 
During the 1952 composite week a total of 6 hours 35 minutes program 
1672 time was utilized for such programs 23/ and 119 spot announce¬ 
ments were broadcast. 24 / For the year 1952 an average of approximately 
8 hours 45 minutes program time weekly was utilized for such programs 
and an average of approximately 136 spot announcements were broadcast 


weekly. 


Of these programs 10. 6% were commercial 


38.4% network and 


51% non-commercial and non-network. 


37. Insofar as the record shows, the local live programs appearing 


in the schedule for the proposed television operation presently being car¬ 
ried on the radio stations of On The Air, Inc. are "Curator’s Corner” 
(informational talk), "Your Government" (informational talk), "Pat, Alvan 

i 

and Del" (entertainment), "Council of Churches Program" (religious) and 
"County Agent Program" (agricultural). Simulcast Of these programs is 

not planned. Programs similar to "Personality Time" and "Flowers to 

i 

the Living" have been broadcast in the past. Programs similar to "Cath- 

i 

olic Information Program", ’Tour Government" and others are presently 
broadcast on Station WGBF as noted infra. 

i 

Program Proposals 

i 

38. It was agreed by the parties that, with the exception to be noted, 
comparative consideration of the program proposals would be limited to 
non-network programs (recorded, wire and live). Oh The Air, Inc. has 
advanced as a point of superiority its proposal to carry more network 

i 

■ ■ ■■ Mil —I ■ ■■■ ■ I I ■ I ■ 

23 / 3 1/4 hours of this time was commercially sponsored. 

! 

24/ Includes 40 announcements broadcast on the live commercial pro¬ 
gram "Toast f n Coffee" and therefore not included as NCSA on the pro¬ 
gram log analysis. 
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sustaining programs tlian ETV and that the multiple network programs 
proposals of ETV cannqt be fulfilled whereas those of On The Air, Inc. 
can be. It also contends that the multiple network plans of ETV will re¬ 
tard the growth and development of UHF stations in the area whereas those 

of On The Air, Inc. will not. 

♦ * 

39. Analysis of the proposed overall (network and local) program 
• «. 

'scheduled of the applicants shows the following, converting percentages 
into hours and minutes. In this table the hours precede, and the minutes 


follow, the decimal point. 

\ 

ETV 

On The 
Air, Inc. 

Entertainment 

67.00 25/ 

56.05 

Religion 

2.15 

1.55 

Agriculture 

3.30 

3.00 

\ 

A - 

Education 

0.30—/ 

4.30 

Informational 


20.15 ^ 

General Educational 

5.00—/ 

— 

News 

4.30 

6.15 

Discussion 

0.30 

4.30 

Talks 

6.45 

2.30 

Sports 

* 

10.00 

— 

Special Events - 

-- 

5.00 


100.00 

104.00 


25/Removal of 150 minutes of a program "Safety Scouts" from Discussion, 

as labeled by ETV, and transfer of this time to Entertainment, results in 

the time shown (see Tr. 3277; 3626-27). 

% 

26 /ETV had proposed a program "Home Arts", as Educational, although 
not presented by or on behalf of a recognized educational institution. 

27 / This is a category used by ETV "to describe programs deemed of 
educational interest, although they are not presented by or on behalf of 
an educational institution." 

28 / This is a category used by On The Air, Inc. to described programs 
deemed as educational in nature although they are not presented by or on 
behalf of an educational institution. 
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40. An analysis of the program sources for each of the applicants, 


1674 


again reduced to hours and minutes for comparison, 


shows: 


Network Commercial 
Network Sustaining 
Recorded Commercial 
Recorded Sustaining 
Wire Commercial 
Wire Sustaining 
Live Commercial 
Live Sustaining 

Total Commercial 
Total Sustaining 
Total Hours 


ETV—^ 

On The 
Air, Inc. 

61.30 

48.30 

o 

CO 

• 

15.45 

7.15 

12.30 

10.30 

1.30 


1.15 


4.45 

15.30 

73.30 

26.30 

100.00 


.45 

12.00 

11.45 

74.15 

29.45 
104.00 


Local Entertainment Programs 

41. ETV proposes 4 hours of live entertainment programs, with 

the remainder in film or recorded. The following are the live programs 

| 

identified in ETV’s proposal: 

Sunday - 5:00 - 5:30 Pht - "Evansville 


Sunday - 5:00 - 5:30 Pht - "Evansville 

Theatre” 

Saturday -12:30 - 1:00 PM - "Talent Winners" 

Monday through Friday - 5:30 - 6:00 PM—^ "Safety Scouts" 

i 

Friday - 8:00 - 8:30 PM "Pantomine Quiz" 

"Evansville Theatre" will be devoted to talented individuals or groups in 
the area; for example, plays of local dramatic groups from schools, 

i 

churches and other organizations, will be presented, and dramatists, 
song writers and others with ideas for a television program, will be 


29 / These figures are based on the percentages shown by ETV in its 
Ex. 22, as revised without further adjustment. 


30/ See footnote 25, page 22, supra . 
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requested to submit their work to the station. M Talent Winners” has the 

same general purpose as T, Evansville Theatre”, and would give aspiring 

* 

talent an opportunity. Professional performers would not be excluded 
from the program. ETV proposes, through the facilities of the Russel 

M. Seeds Company, further to exploit the ideas and talen uncovered by 

31/ *' 

the programs. —s '’Safety Scouts” is designed to instruct area youth 
in civic responsibilities, and will feature health, welfare and safety; it 
,will be conducted by a master of ceremonies in Western garb. ’’Panto- 
mine Quiz” is a charade show. 

42. On The Air, Inc. proposes 6 hours and 5 minutes of live enter¬ 
tainment programming, and the remainder in film. The live entertain- 

4 

ment programming^is as follows: 

Saturday 4 - 1:00 - 1:30 PM - ”Tri-State Salutes” 

v 

Saturday - 2:00 - 2:30 PM - ’’Community Center” 

Monday through Friday - 1:30 - 2:00 PM - ’’Open House” 

Monday through Friday - 5:30 - 5:55 PM - ”Pat, Alvin and Del” 

Thursday - 8:30 -10:00 PM - ’’Little Theater” 

’’Little Theater” will be devoted to local talent programs presented by 
Community Players ofc Evansville, Inc. and the Catholic Theater Guild. 
The Players is a non-profit group organized in 1927, and has since that 
time presented 91 plays. Several members of the WGBF staff have taken 
part in the plays,,and one staff member is on the Players’ board of direc¬ 
tors. The Guild was organized in 1950. It presents four plays each 


31 / Thus, as to ’’Talent Winners”, ETV shows (Ex. 31, page 17): 

”If, at the end of six or seven performances, the applicant 
feels that a particular performer is ready to audition for 
commercial network or local shows, he or she will then be 
sent to the Hollywood studios of Russel M. Seeds Company, 
and his performance will be put on an audition film. The 
audition film will then be shown to network officials in New 
York and Chicago, as well as potential advertisers. The 
Russel M. Seeds* Company has agreed to participate in the 
manner indicated herein in the talent training program. ” 


i 

i 

i 
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season and sponsors the appearance of the Catholic University Players. 
Both the Community Players and Catholic Theater Guild have presented 

i 

skits and short dramas over WGBF-AM, but not regularly. "Evansville 
Community Center" will consist of a series of programs featuring the 
educational and recreational activities of the Evansville Community Cen¬ 
ter, for which arrangements have been made with the executive director. 

i 

The Center's teen-age membership of 3, 500 and adult-group membership 

i 

of 150 will be used to present musical quiz shows, panel discussions on 
subjects of interest to young people, and programs ffeaturing various 

j 

hobbies. "Open House" is an audience participation quiz show, designed 
to give recognition to Evansville women's civic, social, church and pro¬ 
fessional organizations, from which the contestants would be chosen, and 
would be conducted by Mr. Greenwood as master of ceremonies. "Pat, 
Alvin and Del" is a musical program featuring Miss Roper (Pat) at the 
organ, a violinist (Alvin), and with Mr. Greenwood ^Del) as master of 

ceremonies and reading "from his scrapbook of poems." This combina- 

! 

tion and format has appeared over WGBF-AM. "Tri-State Salutes" is 
planned to allow local expression to the communities surrounding Evans¬ 
ville. Mr. Greenwood conferred with leaders in thefee towns relative to 

i 

participation by local groups. 

Religious Programs 

i 

43. ETV proposes 2 hours and 15 minutes of local religious pro¬ 
gramming. Religious time would not be sold. The program "Stores of 
the Bible", a film, would be carried from 12:00 to 12:30 P.M. on Sundays, 

i 

i 

and tells dramatic Bible stories. ETV proposes the following local live 
religious programs: 

Sunday - 11:30 - 12:00 N - ''Ministerial" 

Monday through Friday - 1:45 - 2:00 PM - ;'Prayer and Hymns" 
"Ministerial", would be a program produced in cooperation with the Evans- 

i 

ville Council of Churches (Protestant) on a rotating basis. No specific 
arrangements have been made for carrying these programs by remote 

telecasts. However, it is proposed that they will be!telecast from the 

j 

churches which will permit use of the necessary equipment in the 

j 

i 
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cjtiurch. 32 / The first five minutes of "Prayer and Hymns" would be 

f 

i» devoted to a prayer or message from a clergyman of a different church 
16^6 . each day; this would be followed by ten minutes of hymns by a 

* bhurch choir. "Prayer and Hymns" would be an audience show, with the 
audj«nce participating in songs. 33 / 

44. On’The Air, Inc. proposes one hour and 25 minutes of locally 

produced religious programming, all of which is live: 

Sunday - 2:30 - 3:00 PM - "Council of Churches" 

TT - 3:15 - 3:30 PM - "Catholic Information 

’ Program" 

" -10:15 -10:30 PM - "Jewish Program" 

Monday*through Friday - 5:55 - 6:00 PM - "Angelus" 

"Council of Churches" is a remote program to be put on in cooperation 
with the Evansville Cofancil of Churches, and will include prayers, ser¬ 
mons and religious mu^ic. "Catholic Information Program", for which 
arrangements have been made with the Bishop of the Evansville Diocese 

of!the Roman CathoUc Church, will have as participants Catholic laymen, 

* 

faculty and students of the Catholic schools and members of the Roman 

Catholic clergy in Evansville. The program will be directed toward de- 
✓ * * . 

veloping a better understanding of the history, practices and teachings 
* t of the Church. "Jewish Program" would tell of the Jewish religion, its 

• T ♦ 

history, practices and teachings, and would use slides and films as well 
as oldeT religious school students. Arrangements for this program have 
been made with the rabbis of two Evansville Jewish congregations. "An¬ 
gelus" is a brief program of inspiration and religious education, using 

s slides and films to illustrate Bible passages which will be delivered by 
* 

various Protestant ministers. 

# 

32 / The Council of Churches, as has been noted, includes only Protestant 
Churches. Mr. Logsdon testified that the ETV religious programs would 
, not be limited to Protestant churches. However, while the record shows 
program discussions were had by members of ETV with both Roman Cath¬ 
olic and Jewish religious groups, there is no evidence of definite arrange¬ 
ments for their participation on any religious programs. 

33 Mr. Logsdon testified that for music the program would feature 
church choirs or a quartet (Tr. 3264). 


Agricultural Programs 

45. ETV proposes 3 1/2 hours of local agricultural programming: 

Monday through Friday - 12:00 - 12:15 PM - "Market and Farm 

Reports' 1 

Monday through Friday - 6:00 - 6:15 PM - ''Agricultural Reports" 
Saturday - 6:00 - 7:00 PM - "Down on the Farm" 

Among the full-time positions on ETV's staff would be that of farm direc- 

I 

tor. The programs are scheduled with the belief they will meet the work¬ 
ing schedule of the farmer. The daily programs will consist of reports 

of market, weather and crop conditions, with interviews, slides, live 

i 

displays and demonstrations. On two days of each lyeek, ten minutes of 
the program Market and Farm Reports will consist Of demonstrations of 
farming equipment and processes to be produced by remote telecast or 
film. The Saturday evening program will feature square dances and other 
entertainment. Each week a rural family group will be interviewed on 

j 

this program on a "Know Your Neighbor" theme. 4-H Club demonstra¬ 
tions, including the showing of prize-winning animals which the station 
1677 would truck to the studio, would be presented, j In the main, it 

appears that "Down on the Farm", is an entertainment program, but there 
is sufficient doubt on the matter, in view of its informational aspect, to 

i 

permit it to be described under the present heading.; 34/ 

46. On The Air, Inc. proposes 3 hours of live! agricultural pro- 

i 

gramming: 

Tuesday and Thursday -12:45 - 1:00 PM - "County Agent" 

Monday through Friday -12:00 -12:30 PM - "Farm Hour" 

i 

"County Agent" will be directed by the Vanderburgh County Agricultural 
Agent, who conducts a similar program through Friday over WGBF. Other 


county agents and home demonstration agents will participate, as will 
specialists from such organizations as the Vanderburgh County Home 
Economic Club, Reitz High School Vocational Agricultural Department, 


34 / "Down on the Farm" is not unique in this respect. Entertainment 
would also be presented on the Farm Hour program of On The Air, Inc. 
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4-H and Rural Youth Organization, and the Purdue University State Ex¬ 
tension Service Specialists. ’’Farm Hour’ 1 will feature a live talent mu- 
sical group. The program would be interspersed with regular farm in¬ 
formation, including livestock, poultry and grain, and weather reports, 
and other news of interest to farmers. The list of agricultural program 
sources for "County Agent" was provided by the agent. WGBF does not 
propose a farm director under that title on its staff. 

Educational* prografns* 

47. *ETV originally had classified more programming as educational. 
On cross-examination it was developed that only "Evansville College”, a 
program from 4:30 to 5:00 PM on Saturday, was correctly so designated 
under the Commissions definition (Tr. 3622). "Evansville College” 


would consist of actual classes conducted by faculty members and students 


of Evansville College, and, it is hoped, of other educational institutions 


in the state. 35/ 

— * 

1678 48. On The Air, Inc. proposes 4 hours of local live educational 

programming: 

Tuesday -11:30 

♦ 

Thursday -11:30 

Saturday V -11:00 

Monday through Friday -11:00 
Sunday - 9:30 

Program” 


- 11:45 AM - ’’Elementary Schools 

Program” 

- 11:45 AM - ’’High School Program” 

- 11:30 AM - ’’Evansville Pre-School” 

- 11:30 AM - ”TV College" 

- 10:00 PM - ’’Evansville College 


-*- 

35 / ETV had proposed as educational programming ’’Home Arts”, 11:00 
to 11:45 AM, Mondajfthrough Friday, an audience show featuring instruc¬ 
tion ”in nutrition, child care, home safety, home sanitation, housekeeping 
hints, clothes mending, weaving, serving, beauty care, hairdressing, mu¬ 
sic, carpentry... ” by skilled instructors from various schools. This 
program does not conform to the Commission’s requirements for educa¬ 
tional programs. (See footnote 26) Admitted in its program description 
exhibit (No. 31) not to meet the Commission's definition as educational, 
but declared by ETV to fit in the category of its devising, ’’General Edu- 
* cational”, is ’’Shopping Guide”, Monday through Friday, 4:00 to 4:30 PM. 

It is "basically designed to educate the buyer or consumer on how to se¬ 
lect quality merchandise as compared to inferior products”, a prospectus 
which would appear to subordinate the specific commercial possibilities 
of the program to instruction of the consumer. 




’’Elementary Schools Program” and ’’High School Program” would be 

i 

presented in cooperation with the public schools of Evansville. WGBF 
(AM) carried at the time of the hearing two series of 1/4-hour programs 
each week in cooperation with the public schools, one a 13-week series 
of dramatizations on the history of the freedom of tlje press in America, 
the other, a repetition of a series previously broadcast over WGBF, being 
a dramatized history of Evansville. Formats for the proposed television 

programs have not been determined and will be dependent upon the special 

I 

talents available at the respective schools. ’’Evansville Pre-School” 
would be presented by a local non-profit nursery and kindergarten school, 
and is designed to give nursery school and kindergarten instruction to 

children who do not attend such schools regularly and to supplement the 

! 

i 

instruction received by those who do. Arrangements for the program 
have been made with the president of the board of the school. WGBF (AM) 

i 

has since January 1948 carried a nursery school program in cooperation 
with the First Presbyterian Church Nursery School. I ”TV College” and 
’’Evansville College Program” are proposed in cooperation with Evans¬ 
ville College. The former would be a correspondence course, for college 

i 

credit, under the direction of Mr. Howard Hill, the director of the WEOA- 

i 

Evansville College TV Workshop, who will be applicant’s Educational TV 
Consultant and producer-director of the Evansville Qollege programs. 

Arrangements have been made with the president of fcvansville College 

I 

and with Mr. Hill. ’’Evansville College Program” would be presented 

by various departments of the college, and would be a series of dramatic, 

musical, scientific and information programs. Station WGBF has, in the 

past, presented some programs on behalf of Evansville College. 36 / 

News Programs 
— 

49. ETV proposes 4 hours of locally produced news programs, 

1-1/4 hours of which are ’’Telenews”, 6:45 to 7:00 PM, Monday through 

36 / According to WGBF’s Exhibit 39, they were: three 15-minute inter¬ 
views on evening courses; a 1/2-hour dedication of the Student Union build¬ 
ing; and 1/2-hour on the cornerstone laying of the building. 








Friday. News programs will also be carried Monday through Friday, 

* 

12:15 to 12:30 PM, featuring local and national news from the wires of 
the United Press, and 1:00 to 1:15 PM, both live. A program which com¬ 
bines news and weather is proposed for 10:00 to 10:15 PM, Monday 
through Friday, also live. On Saturday at 1:00 PM M local news” will be 
presented. It proposes to subscribe to news services, but will rewrite 
9 wire news rather than broadcasting it as received directly from the 
wire. 37/ It will have two photographer-’’news men” who will ’’gather” 
local news. 38 / 

50. On The Air, Inc. proposes 4-3/4 hours of locally produced 
news programs, which will include wire news, film and local news. 
WGBF’s present AM newscasters will also cover local news for the tele¬ 
vision station. It plans to subscribe to a wire or film news service and 
to take its own still and motion pictures of local events. Its proposed 
staff includes a full-time photographer to take and process pictures and 
^n integrated AM-TV newscaster. On Sunday from 3:00 to 3:15 PM it 
Vill carry news and film, brief weather reports and forecast; and from 
10:00 to 10:15* PM live local news and film, and weather and river reports. 
On Monday through Friday it will telecast wire, live, and film news, 
•weather and river reports, at 12:30 to 12:45 PM, 5:15 to 5:30 PM, and 
*10:00 to 10:15 PM. On Saturday it will present wire news and film, to¬ 
gether with brief weather reports and forecasts, at 12:30 to 12:45 and 
i’6:00 to 10:15 PM. 


Discussion Programs 


51. ETV proposes one locally produced discussion program, 39/ 


* • I 

37/ Former applicant WFBM, Inc. contended (Par. 247, Proposed 
Findings) that ’’The designation of Evansville Television’s programs as 
’live’, particularly those received from the press services, is in doubt, ” 
referring to Mr. Rex Schepp’s conception of editing copy. The Examiner 
resolved this doubt\by calling the programs ’live” instead of ’’wire” and 
we see no reason to disturb this determination. 

<r 

38/ The ETV staff proposal lists two news photographers. The record 
,shows at page 3504 that they are to function as both ’’news men” and 
photographers. 

39 / See footnote 25 concerning ”Safety Scouts”, which ETV had origi¬ 
nally classified as discussion. 
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"Evansville Forum", Wednesday, 8:30 PM. It would be a panel program 

j 

with a participating audience invited at times to take part in the discus¬ 
sions. Alternate moderators would be John W. Spencer, Harold Van 
Orman, Sr. and John Krueger. (J. E. McManamon, now deceased, was 
also originally proposed as an alternate moderator.) Local and regional 

leaders in the civic government, business, labor or professional life of 

! 

Evansville will be requested to participate on the program. Subjects will 

j 

be current topics of local, regional or international significance. 

52. On The Air, Inc. also proposes one locally produced discussion 
program "WGBF Forum". Its local discussion program, scheduled 

j 

Wednesday 9:30 to 10:00 PM, would be a round-tabl6 program featuring 
local figures representing various points of view on the subjects to be 
discussed. Its moderator would be J. C. Kerlin, who has acted as mod- 

i 

erator of a similar program on WGBF(AM) since July 1947. Subjects 
would be chosen for their timeliness and local interest, participants being 

j 

chosen so as to give expression to all representative shades of opinion. 

| 

Talk Programs 

53. ETV proposes 11 hours of locally produced talk programs. Li 
this category are here included "sports" and "general educational" pro- 

i 

grams separately classified by ETV. Of the proposed talk programs, 

7-1/2 hours are live and the remainder recorded. The live programs are: 

Monday through Friday - 11:00 - 11:45 AM - "Home Arts" 

" " " - 11:45 - 12:00 N - "Lecture" 

" " " - 10:15 - 10:30 PM - i"Evansville Chamber 

of Commerce" 

" ” " - 6:15 - 6:30 PM - |"Sports Review" 

! 

"Home Arts", originally classified as an "educational" program, has 
already been described (see fn. 35). "Lecture" is to be given to the clubs 
of Evansville for talks on subjects of interest to them. City officials 

would also be given an opportunity on this program to describe the func- 

i 

tions of their departments. The program may also be used as a vehicle 
for noncommercial spot announcements on behalf of civic and fraternal 
drives. "Evansville Chamber of Commerce" would permit the chamber 
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' to discuss its varied work in the area. Although called "Evansville 

Chamber of Commerce”, the program time would be available to all 

"public service" organizations in the area. The talks might often be 

supplemented by* dramatic skits, films and other visual aids. The single 

* 

regularly scheduled sports program proposed by ETV, "Sports Review", 
40 / will furnish the results of sports events, and will also feature inter¬ 
views with local sports figures. It would also be offered to the Evansville 
Community Center to publicize its recreational activities. Wherever 
possible, the program will be supplemented by film shorts and local 
sporting events. • 

54. On The Air, Inc. proposes 7 hours of locally produced talk 

programs, including programs classified by it as "informational. " 

* 

WGBF T S proposed local live programs are: 


Monday through Saturday 

-10:15 - 

10:30 PM - "Sports Roundup" 

Monday 

-11:30 - 

11:45 AM - "Curators Corner" 

Wednesday 

- 6:15 - 

6:30 PM - "Your Government" 

Friday 

-11:30 - 

11:45 AM - "Personality Time" 

Wednesday 

-11:30 - 

11:45 AM - "Flowers to the 

Living" 

Tuesday 

• > * 

- 6:15 - 

6:30 PM - "Your Community 

Chest" 

• 

Saturday 

-12:15 - 

12:30 PM - "Carver Presents" 

Saturday 

-11:45 - 

12:00 N - "Safety Program" 

Thursday 

- 6:15 - 

6:30 PM - "Red Cross Program' 

Monday through Friday 

- 1:00 - 

1:30 PM - "Homemakers' Show" 


40/ ETV says (Ex. 31, Page 10): 

"The applicant feels that it cannot specify with any definiteness 
exactly what sports programs it intends to telecast, but it does firmly 
> believe, as is indicated in its Program Plans and Policies exhibit, that 

its viewing audience wants and requires periodic sports telecasts. In 
this regard, the applicant will telecast, wherever possible, live remotes 
of some of the more important Little League baseball games, high school 
and college athletic events, and, if available, some of the games of the 
Evansville professional baseball club... " 
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1681 "Sports Roundup" would be made up of local, wire and film news 
of local and national sports. It will be under the direction of Marvin 
Bates, WGBF’s director of sports broadcasting. "Curator’s Corner" 
would be a series of programs to acquaint the public with the facilities 
and exhibits of the Evansville Public Museum and to extend the museum’s 

j 

educational projects. Arrangements for the program have been made 
with the director and educational director of the museum. "Your Govern¬ 
ment" is intended to inform the public on various aspects of government, 
particularly local and state, with special reference io taxation and spend¬ 
ing of public funds. Arrangements have been made with William H. Cheste, 
secretary-manager of the Tax Research Bureau, a local non-profit organ¬ 
ization, who has been conducting a similar program over WGBF(AM), for 
assistance in presenting the program. Included in the proposed format 
are interviews with officials on their duties and problems, reports to 
constituents, and budget and tax rate analyses. "Personality Time" is 
designed to acquaint the community with the leaders of its civic, cultural, 
charitable, professional and business life, and it would also, from time 
to time, feature prominent non-Evansville guests when they are in town. 
The program would be under the direction of Del Greenwood. 41/ "Flowers 
to the Living" would honor people who have performed noteworthy com¬ 
munity services, but who have not been properly recognized before. A 
program of this type was broadcast a number of years ago on applicant’s 
AM station. 42 / "Your Community Chest" would assist the city and 
county community chest agencies in developing a better understanding 
among the public of the functions of the various participating agencies 


41 / WGBF states (Ex. 22, page 5): 

"It is not necessarily a continuous series, as it is planned to use 
this time also for other informational programs which are described in 
other exhibits. ’’ 

42/ Here also WGBF says (Ex. 22, Page 5): 

"This will not necessarily be a year round program, as it is planned 
to use this time also for other informational programs which are described 
in other exhibits. ’’ 




and aid in funds campaigns. ’’Carver Presents” would be presented by 
Carver Community Center, the principal recreational center for the more 
than 9,000 Negroes in the area. Activities such as drama, story-telling, 
music, folk dancing, and puppetry would be featured. ’’Safety Program” 
would be telecast with the cooperation of Evansville officials, and would 
teach the importance of traffic safety as well as inform viewers of changes 
in traffic regulations. : ”Red Cross Program” explains itself; it is contem¬ 
plated that the Red Cross will have two programs a month regularly, with 
additional time as needed in support of special projects. ’’Homemakers’ 
Show” would be conducted by Peggy Pressley, WGBF’s women’s program 
editor, and -would furnish information of interest to the housewife. 
Supplemental Programming 

55. Each of the applicants proposes other programs in addition to 
those described above. ETV, in connection with its study of points from 
which remote telecasts can be originated (see paragraph 33) listed the 
type of programs available from each. One hundred such points were 
surveyed which include churches, schools, industrial establishments, 
various public institutions, sites of sporting events and others. The 
stated policy will be to carry such programs either on a regularly sched¬ 
uled basis or on special occasions such as patriotic holiday pro- 

♦ « 

grams, Easter and Christmas observances, special sporting events, etc. 
No remoted are shown on its proposed regular schedule. 

56. On The Air, Inc. proposes supplemental programs for the 
Evansville Public Library, Crippled Children’s Society, Southwestern 
Indiana Heart Association, Vandenburgh County Tuberculosis Association, 
Council of Veterans Organizations, county chapter of National Foundation 

4 

’for Infantile paralysis, the County Medical Society, Willard Library, 

Mesker Park Zoo, and the Armed Forces Reserves. These programs 
• 

would be fitted into the schedule in some cases in place of some of the 
programs shown on the proposed typical week’s program schedule and 
in some instances in addition to them. In addition to the sports and spe¬ 
cial events programs shown on the proposed typical week’s program 
schedule, WGBF plans to carry local remote telecasts of sports and 
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special events, depending on their availability and considerations of pub- 

i 

lie interest and program balance. 43 / 

Network Proposals 

57. ETV, in its network proposal assumed it would be able to 

I 

secure network programs from each of the four majpr networks. How¬ 
ever, if it is not possible to secure them from all networks, they will be 
taken from the number available and if necessary, an agreement will be 
entered into with a single network. In the belief that network sustaining 
programs are not generally available by means of "kinescope" and as 
Evansville does not presently have coaxial cable service, ETV, in its 
proposed schedule, listed only one network sustaining program which it 
knew was available via "Kinescope." 

58. On The Air, Inc., in its network proposal assumed an affilia¬ 
tion with the National Broadcasting Company network with which its AM 

| 

station WGBF is presently affiliated. Inquiry was made and the applicant 
believes that the other major networks are interested in entering into affil¬ 
iation agreements with a television station in Evansville. If it is the suc¬ 
cessful applicant herein, On The Air, Inc. will make agreements with as 
many national networks as possible provided such multiple agreements 
will enable it to bring what it believes to be the best possible selection 

of network programs to its viewers. However, if affiliation with several 

! 

networks would in its opinion handicap its ability to present network sus¬ 
taining programs or cut into the amount of time proposed to be allocated 
to local programming, multiple agreements will not be made. The net¬ 
work proposal assumes line network facilities. There is testimony in 


43 / On The Air, Inc. recognizes the limitations of its equipment proposal 
in producing these programs, stating in its Exhibit 1-A, page 16: "Ap¬ 
plicant has included in its equipment list live cameras which can be used 
for remote as well as for studio use and sufficient additional equipment 
to permit it to do remote broadcasts, using audio and video facilities 
leased from the Indiana Bell Telephone Company. Such remotes will, of 
course, have to be scheduled to follow and precede periods of network or 
film in which no studio live cameras were needed. It is believed that this 
can be done satisfactorily." 


the record that On The Air, Inc. believed a majority of the sustaining 
and most of the commercial network programs proposed by it were avail¬ 
able yia "Kinescope." However, there is no evidence on which findings 
can be based as to which if any programs are in fact available or as to 

•when, if ever, coaxial cable facilities will be available. 

7 • 7 

1683 ' Studios 

59. ETV will provide main studios (one large and one smaller 
studio) in a two story building to be erected just beyond the city limits 

•* on land owned by the corporation. The larger studio will be 40 x 60 feet 
in dimensions with a ceiling height of 20 feet. The smaller studio will 
be*14 x 15 feet. Both will be located on the first floor. Other facilities 
will include dressing rooms, work room, video-audio control room, 
projection room, record control, reception room, waiting room, and 
seventeen offices. Traylor Brothers, Inc., of which Ferris E. Traylor 
is a member, would construct the building. An auxiliary studio in the 

♦ 

McCurdy Hotel Building in downtown Evansville is also proposed. The 

area to be leased is approximately 18 x 60 feet in dimensions. It is 

planned to remodel this space to provide a reception room, control room, 

and a studio 36 x 18 feet in dimensions. Both locations are accessible 
* 

by either public or private transportation. 

60. On The Air, Inc. proposes to build its studio and control 
rooms in the south half of the building which now houses the WGBF-WMLL 
.AM-FM facilities. The building is presently owned by the corporation 

’'with the south half heing occupied on a month-to-month basis by Electron- 

* *. 

ics Research,, Inc. This space is 42 x 110 feet in dimensions. Location 
is approximately three miles from the downtown business district of 
Evansville and it is accessible by either public or private transportation. 

A single studio 40 x 62 feet and having a ceiling height of 17 feet 11 inches 
•is planned. Other facilities will include storage area, viewers area, 
viewing room, dressing rooms, dark room, projection room with film 
editing and storage area, control room, and announcer's booth. To pro¬ 
vide a television reception-room minor modification will be made in the 
AM-FM area. 


4 * 
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Studio Equipment 

61. ETV proposes the use of four cameras, microwave relay 

j 

equipment, two film projectors, slide equipment and associated items. 

I 

Two of the four cameras will normally be located at the McCurdy Hotel 
studio, but will also be utilized for the broadcast of remote programs. 

62. On The Air, Inc. proposes the use of two field type camera 
chains, microwave relay equipment, film projector, slide equipment 
and associated items. 

63. Each applicant proposes necessary audio, control, and other 

items of equipment which it would serve no useful purpose to list in this 

j 

decision. 44/ While there are differences in the quantity and kind of this 

i 

1684 equipment, none of the differences are significant. 

Engineering 

64. Upon petition of WFBM, Inc., which is no longer an applicant 

i 

in this proceeding, the comparative merits of the engineering proposals 
of the applicants were placed in issue. Neither ETV nor On The Air, Inc. 
asserts superiority over the other on this point. Evidence submitted in 
the proceeding shows the engineering proposals to be almost identical, 
there being 13,800 square miles having a population of 1,072, 523 persons 
within the Grade A and B contours of ETV and 12, 837 square miles having 
a population of 1, 078, 848 persons within the Grade A and B contours of 
On The Air, Inc. 


44 / WFBM, Inc. (former applicant in this proceeding) raises questions 
concerning the adequacy of the equipment proposed by both ETV and On 
The Air, Inc. due to the failure to list certain minor items. These in¬ 
cluded equipment for making and processing local films (although the 
record shows ETV does have available one film camera and On The Air, 
Inc. submitted a list of proposed film equipment), mpsical instruments, 
and vehicles to transport equipment for remote programming. The Ex¬ 
aminer held that as these do not constitute major items of equipment 
required to be listed, a decisional preference could hot be claimed 
merely because one applicant listed its own equipmeht in more detail. 
This matter is no longer pertinent, but we are in accord with the Exam¬ 
iner’s determination. 

j 

i 

i 

i 



Proposed Staffs 


Evansville Television, Inc . 

65. Evansviller.'Television, Inc. proposes a staff of 52 persons, 9 

administrative, 19 program, 19 engineering, and 5 sales personnel. As 

♦ 

previously noted, Rex Schepp will serve as general manager and B. F. 

Schepp as public service director. Discussions have been held with the 

% 

following other personnel relative to their employment. Albert Rau , pro- 
gram director. Mr. Rau has been program director of KPHO-TV, 

Phoenix, since 1949. Frdnk Orth , production manager. Mr. Orth was 
in movie production work in Hollywood prior to 1949. From 1949 to 
1950 he was production manager of KPHO-TV. Since 1952 he has been 
with the Columbia Broadcasting System. C. C. Schepp, film director. 

Mr. Schepp has been film director of KPHO-TV since 1949. Frances 
Hyatt, art and home director. Miss Hyatt is a graduate of Indiana Univer¬ 
sity and has studied television operations in Bloomington, Indiana. She 
has also attended educational television meetings at Indiana University. 
Robert McLennan , chief engineer. Mr. McLennan has been chief engi¬ 
neer of KPHO-TV since 1949. Ralph Goshen , sales manager. Mr. Goshen 

has been in the sales department of CBS since 1949. From 1944 to 1949 
» 

he was sales manager of.Station WIRE, Indianapolis. As soon as possible 
after a grant, the staff would be employed and embark upon a training 
program. Arrangements have been made for training studies by program 
department employees.at television stations in Chicago and Bloomington. 
Engineers 'and other technical employees who it is believed need further 
instruction will be sent at applicant's expense to training schools of equip¬ 
ment manufacturers. During the construction period, technical employees 
"would be instructed in the use of equipment. To aid local residents with 
television ambitions the station would hold a monthly clinic. 

On The Air, Inc . 

66. On The Air, Inc. proposes the same top management for its 
television station as for its AM and FM operations (WGBF and WMLL). 

Its television staff would number 45; 10 full time and 2 part time in inte- 


i 
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grated AM-TV positions, 30 full time TV, and 3 part time TV. 45/ As 
1685 previously noted, Martin L. Leich will serve as general manager 
and sales manager which positions he also holds in the AM-FM operations 
and Lillian Roper will serve as program director as she does in the AM- 

I 

FM operations. Delbert S. Greenwood , promotion manager and assistant 
to the program director of Stations WGBF and WMLL (FM), is a .01% 

(5 shares) stockholder of the parent corporation. would be public 

i 

service director of the proposed television station. He has had consider¬ 
able radio experience, and is active in E\ansville civic affairs. He has 


attempted to prepare himself for television through study, consultation, 
and observance of the operations of television stations WBKW, Chicago, 
WCAU, Philadelphia, WTTV, Bloomington, and WLWT, Cincinnati. He 
attended the Evansville College TV Workshop Course in 1952 and the 
Evansville College Educational Television Conference in 1953. Erwin P . 
Scheeny, chief engineer of Stations WGBF and WMLJj, and a • 04% (15 
shares) stockholder of the parent corporation, woulcf be chief engineer of 
the television station. He has had an engineering background in AM and 
FM. He is an associate of the Institute of Radio Engineers and was one 
of the founders of the local Evansville organization affiliated with the 

j 

American Radio Relay League. Since 1951 Mr. SchCeny has been tech¬ 


nical consultant to the radio department of the Evansville public schools. 
For television preparation he has read books and magazines, visited 


operating television stations, attended the annual engineering conferences 
of the National Association of Radio and Television Broadcasters, the 
Indiana University Conference on Educational Television in 1952, and the 


45 / On The Air, Inc. also listed as employees a group of 5 musicians 
proposed for a 30-minute daily Monday through Friday farm program. 

As the 5 musicians are to be employed on a talent basis (Ex. 1-A 28) for 
a single program they would not properly be considered as staff employees. 
On Exhibit 36 an organist is listed as a part time employee. This exhibit 
shows a total of 51 employees. In Appendix A to Reply Findings a total 
of 50 employees is shown, with no organist being listed. As exhibits 1-A 
and 15 show Lillian Roper as organist it appears she will perform this 
function in the proposed TV operation which would explain this apparent 
discrepancy. 
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|!vansville College TV Workshop Course in 1952, and participated in the 
RCA television training program in November, 1951. He has had no ex¬ 
perience in the operation of a television station, nor has he worked in one. 
If the successful applicant herein, On The Air, Inc. will set up a training 
program with studio Equipment as soon as possible after grant. 

1686 Conclusions 

Preliminary 

67. Our. ord^* of designations found ETV and On The Air, Inc. 

legally, technically and financially qualified to construct, own and operate 
« 

the television stations proposed. The facts of record further establish 
'-that, on the basis of # the proposed policies, program service, staffing, 
management and operational proposals, a grant of either application herein 

* ♦* 

would be in the public interest. Having found that each applicant possesses 
the qualifications to operate a station in the public interest the hearing 
held on the comparative issues pursuant to said order requires us now to 
select the better qualified applicant on the basis of significant difference 
in the specified areas of comparison. 

68. The comparative matters relied upon by the applicants are set 
forth in the Examiner’s. Memorandum Opinion and Order of November 30, 
,1953 (FCC 53M-1060, Mimeo No. 98564) controlling the course of the 
Searing. This order incorporates by reference certain specified para¬ 
graphs of the Examiner’s Memorandum Opinion and Order of June 10, 

1953; FCC 53M-425, Mimeo No. 91407. (see supra , paragraph 3) The 
Examiner ruled in his Memorandum Opinion and Order of November 30, 
1953 that points of reliance embraced within the local programming "paper 
case" paragraph 8 of his June 10 Opinion and Order (referred to by the 
Examiner as "Paper Case on Local Programming") need not be restated. 
The Examiner further stated therein that because of this ruling, ETV 
under protest submitted a shorter list of points of reliance than it had 
come prepare^ to tender. 46 / Briefly, the points set forth in paragraph 


46/ No appeal was taken from this ruling. 



L 


' 





; 
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8 of the June 10, 1953 Memorandum Opinion and Order are proposed 
local programming, program plans and policies, local program sources, 
staff proposal, preparation for TV operation, production facilities in¬ 
cluding studio and technical equipment, experience in other radio or TV 
operations as it relates to particular facility to produce local TV pro- 

i 

grams, and the past and present broadcast interests of the applicants. 

| 

ETV further asserted as points of superiority diversification of business 
interests of its stockholders; activities of its members in civic, religious, 
charitable and other community activities; diversification of the media of 
mass communications; integration of ownership and management; and 

i 

superior experience of its principals and key personnel in television op¬ 
erations. On The Air, Inc. further asserted as points of superiority 
local residence of its officers, directors and stockholders; diversification 

i 

of business interests of its officers, directors and stockholders; its broad- 

i 

cast experience in the Evansville community and demonstrated ability to 
serve the broadcast needs of Evansville; its past cooperation with civic 
and ’’public service” institutions in the Evansville area and integration 
with Evansville community life together with its considered arrangements 

I 

for television programs with civic and ’’public service” organizations; its 
ability to effectuate the network proposal made; and the greater number 
of network sustaining programs proposed to be broadcast. 47 / On the 

« i 

basis of evidence developed during the course of the hearing it also now 
1687 asserts that ETV must suffer either from a comparative standpoint 
or by way of absolute disqualification due to the past conduct of Mr. Rex 
Schepp in the operation of Stations KPHO and KTLX (how KPHO-TV). 48/ 
We turn initially to this assertion of On The Air, Inc 4 


47 / Points of reliance relative only to the applications of South Central 
Broadcasting Corporation and of WFBM, Inc. have not been set forth. 
The Examiner denied as a point of reliance by ETV Date of Commence¬ 
ment of Operation. This ruling of the Examiner is here specifically 
affirmed for the reasons given by the Examiner. 

48/ These matters arose on cross-examination on ETV Exhibit 4, Bio¬ 
graphical Sketch of Rex Schepp. 


69. On The Air, Inc. makes the following contentions relative to 
Mr. Schepp’s activities in connection with stations KPHO and KTLX: 

That Rex Schepp consistently infracted and violated the Commission’s 
Rules and Regulations with regard to the filing of ownership and control 
information. 

t, 

That he violated the Federal Communications Act and the Commis¬ 
sion’s Rules and Regulations on four different occasions by causing con- 
trol of Phoenix Broadcasting, Inc. and of Phoenix Television, Inc. to be 
illegally transferred without the Commission’s knowledge or consent. 

That he violated the Commission’s policy of 1948 with regard to 
illegal transfers of control and assignments. 

That he demonstrated a complete want of candor amounting to con¬ 
cealment in his reporting to the Commission. 

That he demonstrated evasiveness and lack of candor while testi¬ 
fying on the witness stand. 

♦ ** 

70. Specifically, On The Air, Inc. charges that in the ownership 

« 

report filed on behalf of Phoenix Broadcasting, Inc. reporting the acqui¬ 
sition of a stock interest and the election of John B. Mills as vice-president 

• • 

. and director, the business relationship of Schepp and Mills in connection 

with Phoenix Television, Inc. should have been set forth. With reference 

to this charge, at the time of acquisition of this interest by Mr. Mills 

there was on file with the Commission the application for assignment of 

* 

construction permit formation KTLX. This application disclosed that 

Phoenix Broadcasting, Inc. proposed to acquire an interest in KTLX, 

that Mr. Schepp was president and a director of Phoenix Television, Inc. 

and that John B. Mills was vice-president and a director. Therefore, 

# 

On The Air, Inc. is complaining of the failure to disclose information 
that was in the Commission’s files. The most that can be said here is 
that reference to this pending application might properly have been made. 
Specific charges are also made concerning this application for assignment 
of construction permit. It is alleged that it failed to disclose Mr. Schepp’s 
51% interest in Phoenix Broadcasting, Inc., John B. Mills* 29% interest 
in Phoenix Broadcasting, Inc., or the existence of oral agreements or 
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i 

i 

understandings between the principals of Phoenix Broadcasting, Inc. and 

i 

Phoenix Television, Inc. relating to the construction,| lease and manage¬ 
ment of the television facilities by Phoenix Broadcasting, Inc. These 

l 

charges ignore the fact that the application shows Mri Schepp to be pres¬ 
ident of Phoenix Broadcasting, Inc. and shows that Phoenix Broadcasting, 

i 

Inc. owns and operates Radio Station KPHO. That this application was 
filed prior to the date Mr. Mills acquired his interest in Station KPHO 

j 

is also ignored. Relative to the alleged oral agreements or understand- 

i 

ings, while the record shows discussions were held by Mr. Schepp by 
1688 letter dated July 12, 1949 did advise the Commission that he had 

been retained by Phoenix Television Company to establish an operational 

i 

organization, we do not believe it establishes the existence of any oral 
agreements or understandings not disclosed to the Commission. Written 
copies of the construction and operational agreements reached were 
timely filed with the Commission as set forth in paragraph 8 herein. 

71. On The Air, Inc. further specifically charges that during the 

i 

tenure of Mr. Schepp as president of Phoenix Broadcasting, Inc. and of 
Phoenix Television, Inc., four unauthorized transfers of control occurred. 
Two of the instances charged are based on the alleged oral agreements 
and understandings between Schepp and Mills. As previously stated, we 
do not believe that the record in this proceeding has established any such 

i 

undisclosed agreements or understandings. Further^ the record fails to 
establish that a transfer of control within the Commissions definitions 
occurred, as charged, upon the failure of Pickens, (toffield and Wheelock 
to honor their stock subscription agreements with Phoenix Television, 

Inc. Upon their failure more than 50% of the stock was issued to individ- 
uals upon whose qualifications the Commission had passed in considering 
the assignment application. Under such circumstances proper reporting 
of the stock transactions is all that is required. 49/ The record does of 

49/ It should be here noted that a review is made by the Commission 
prior to issuance of a license covering construction permit, of all matters 
affecting ownership of a permittee arising subsequent to grant of the per¬ 
mit, on the basis of the reports filed. Evidence in this proceeding rela¬ 
tive to the alleged unauthorized transfer of control consists of these same 
reports. 


» 
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* 

? •* course establish an unauthorized transfer of control of Phoenix Broad¬ 
casting, Inc. within the Commissions definitions, consent to which was 
requested subsequent to its effectuation. This involved the relinquish- 
4 meht of positive control over this licensee upon issuance of previously 
. unissued stock which resulted in reducing Mr. Schepp* s holding from 51% 
Ao 43.7%. The record also shows that the licensee was absolved of this 

<• 

purely technical transfer by subsequent action of the Commission granting 

• consent thereto. (See paragraph 7) 

* ♦ V 

72. Relative to the applications of Phoenix Television, Inc. for 
extensions of construction permit (see paragraph 9), technically in re- 
• sponse to question 1 of.the application filed on November 28, 1949, the 

* change in manner of issuance of stock in Phoenix Television, Inc. of 

♦* 

r which Mr. Schepp was then aware should have been set forth 50/ and in 

fbe applications filed on April 27 and May 1, 1950 reference should have 

> 

been made to the ownership reports on file. 

1689 73. In, situations such as those involved in these matters, where a 

licensee is in doubt they should be referred to the Commission for ruling. 
As alleged by On The'Air, Inc., notice to this effect in transfer cases was 
’ given by the Commission in its public notice of May 7, 1948 (FCC 48-1519, 
Mimeo No. 20805) in which it is stated that in doubtful and borderline 


cases, the doubt or uncertainty should be resolved by bringing the com- 

* s % 

plete facts of the proposed transfer to the attention of the Commission in 
advance of any consummation of the transaction for a determination as to 
^whether Commission approval is required. As principal officer of Phoenix 


; 4 


Broadcasting, Inc. and Phoenix Television, Inc., in addition to being the 
party signing the reports and applications involved, some blame must 


4 


50 / This application was dated November 23, 1949. The letter from 
PickenS, Coffield and Wheelock advising that they had determined not to 
honor their stock subscriptions in Phoenix Television, Inc. is dated No- 
*- vember 22, 1949 and shows a Dallas, Texas address. Therefore, it 
cannot be determined from the record whether Mr. Schepp had received 
* this letter at the time of execution of the application. However, as set 
forth in paragraph 8 herein, the other subscribers to stock had taken up 
more than their original subscriptions and stock had been issued to one 
hew major stockholder. 
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i 

attach to Mr. Schepp. However, in view of the minor nature of these 

i 

matters and the circumstances giving rise to them, we do not believe 
they reflect adversely to any degree upon the qualifications of ETV or of 
Mr. Schepp. The factual situation here involved is in no way similar to 
that in any one of the numerous cases cited on which On The Air, Inc. 
relies. (On The Air, Inc. Exception 99 to Initial Decision.) Neither do 
we believe that the record establishes any lack of candor on the part of 

Mr. Schepp in his filing of reports with the Commission. While subject 

! 

to the above criticism with reference to the procedures followed, the facts 
were truthfully and fully reported. Nor does study of the record indicate 

i 

any lack of candor on the part of Mr. Schepp while testifying in this pro¬ 
ceeding. This charge is based primarily upon Mr. Schepp* s failure to 
recall the exact dates and sequence of events as reflected in the reports 
filed with the Commission in connection with Phoenix Broadcasting, Inc. 
and Phoenix Television, Inc. These involved matters occurring more 
than four years prior to the hearing and it would be Unreasonable to con¬ 
clude that such failure constitutes a lack of candor. j 

74. We now turn to the points of differences urged by the parties, 

I 

each in its own behalf, as a substantial point of preference demonstrating 
that a grant of its application will better serve the public interest than 
would a grant of the application of its adversary. 

Television Program Proposals and Policies 

i 

75. Each applicant asserts as a point of superiority its proposed 
local programs with On The Air, Inc. also asserting its ability to effec- 

i 

tuate the network proposal made and the greater number of network sus- 

I 

taining programs proposed to be broadcast as points; in its favor. 

Network Proposals 

76. The network proposal of ETV assumed multiple affiliations 

j 

whereas that of On The Air, Inc. assumed a National Broadcasting Com- 
pany affiliation. However, On The Air, Inc. will enter into multiple 
affiliations if practical and ETV in turn wiil take a single affiliation if 
necessary. On The Air, Inc. proposes to broadcast a number of network 
sustaining programs in the belief that the majority of such programs are 
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available via '’Kinescope. ” ETV listed only one sustaining network pro- 
•gram which it knows to be available via ’’Kinescope” in the belief that 
generally they are $ot so available. Overall network percentages are 
virtually identical, 61.60 for ETV and 63.75 for On The Air, Inc. We 
find no evidence in this proceeding on which any conclusion relative to 
the respective network proposals of each can be based other than that at 
least one national network affiliation should be available to whichever ap¬ 
plicant is successful. No preference is awarded to either applicant from 
the standpoint of their comparative network proposals. 

1690 

Local Programs 

77. Each applicant proposes local live entertainment programs, 

ETV 4 hours per week, On The Air, Inc. 6 hours and five minutes per 

t 4 

week. Each proposes local dramatic programs and each has incorporated 
into local entertainment programs informational material which it believes 
will be of benefit to,the area. ETV emphasizes its plans of affording local 
talent an opportunity through these programs for advancement through 
the facilities of the Russel M. Seeds Company. We do not agree with the 
Examiner that this was ”an unduly complex attempt to impress the Com¬ 
mission”; in fact, we believe it may provide additional incentive in secur¬ 
ing local talent, both amateur and professional to appear on the programs. 
On The Air, Inc. proposes to afford local theatre groups opportunity to 
appear on its entertainment programs and in addition, individuals from 

i 

a number of organizations and communities within the proposed service 
area. We believe .the factors emphasized by both insofar as we can judge 
should prove of benefit to the public and .we can see no basis for preference 
between them. 

% 

78. Each applicant proposes local religious programs, ETV 2 1/4 

hours per week with* 1* hour 45 minutes being local live and 1/2 hour being 

film. On The Air, Jhc. proposes 1 hour 25 minutes per week, all local 

# 

live. Each propose^ programs to be produced in cooperation with the 

Evansville Council of Churches. On The Air, Inc. also proposes regularly 
* \ 

scheduled programs’ to be produced in cooperation with Catholic and Jewish 
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i 

religious groups. ETV, while contacting Catholic ankJ Jewish religious 

i 

groups and testifying that they would be given representation in its reli¬ 
gious programs, proposes no regularly scheduled programs for such 
groups. We therefore believe that On The Air, Inc. merits a preference 
in this category in view of the more positive proposal for providing time 
to diverse religious faiths. i 

79. Each applicant proposes local live agricultural programming. 
Study of the proposals shows them to be substantially similar in nature 
with such differences as appear failing to constitute any basis of prefer¬ 
ence. Nor do we believe that the evidence establishes that the agricul¬ 
tural programming of ETV will be superior due to the provision for a full 
time farm director. On The Air, Inc. will rely upop the County Agent 

j 

presently working with it on agricultural programming. We find no evi- 

i 

dence demonstrating that this difference warrants a conclusion of superi- 
ority for either applicant in this category. 

80. Each applicant also proposes local live educational programs, 
ETV one-half hour of such programming which is within the Commission’s 
definition of an educational program (i. e. prepared by or in behalf of ed¬ 
ucational organizations). On The Air, Inc. proposes four hours per week 
of educational programming which is within the Comtnission’s definition. 

i 

ETV proposes other programs which it believes may correctly be termed 

! 

as educational. (See footnotes 26 and 27) On The Ait*, Inc. also proposes 
other programs believed to be educational in nature.! (See footnote 28) 

In view of the classification ’’General Educational” used by ETV for some 
of its programs and the classification ’Informational” used by On The Air, 
In. in addition to the Commission classification of ’’Educational” and 

i 

’’Talks” used by each, these programs will necessarily be considered 
together. 51 / Each applicant proposes a program irivolving actual class 

I 

1691 work to be produced in cooperation with Evansville College. On 

51/ The classification ’’Special Events” also used by On The Air, Inc. 
has been disregarded as it was applied only to one network program. 

| 



The Air, Inc. proposes separate elementary and high school programs, 

* 

but has not developed a definite format for such programs. Its pre-school 
programs apparently will be modeled on its WGBF nursery school pro- 
gram. Its other educational program would be presented by various de- 
* departments of Evansville College as dramatic, musical, scientific or in- 
-formational programs. In its ’’Home Arts” program ETV would utilize 
the services of trained instructors in presenting various subjects of in¬ 
terest to the home. On its ’’Shopping Guide" program it would endeavor 
to instruct the consumer in the selection of merchandise. On the programs 
"Lecture” and "Evansville Chamber of Commerce” it'is proposed to afford 
local clubs and other organizations opportunity to bring their programs 
and other subjects of interest before the public. 52 / On The Air, Inc. 
in its programs termed "Informational” includes "Curator’s Corner" 
which would bring programs from the local museum, "Your Government" 
which would bring reports to the public concerning governmental matters, 
"Carver Presents" which would bring the program of the Carver Commu¬ 
nity Center before the public, "Homemakers Show" which is similar to 
ETV’s "Home Arts” program, "Safety Program" to bring traffic safety 
before the public, "Red Cross", Community Chest" and "Personality 
Time" to afford local organizations opportunity to bring their programs 
•before the public. Both applicants propose local sports programs. 

ETV proposes a total of 11 1/2 hours to be devoted to its classifications, 
eight hours of which are local live and the balance recorded. On The Air, 
Inc. proposes a total of 11 hours to be devoted to its classifications, ten 
' hours of which are local live and the balance recorded. While there are 
differences in the proposals of each in these categories, we believe the 
only material difference is in the programs falling within the Commission’s 

52 / ETV’s program incorporating health, welfare and safety features 
for the youth of the area has been dealt with under entertainment in the 
basic findings as we believe entertainment features predominate. However, 
the^ other features of this program would aptly fit into the categories here 
under discussion. 
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I 

definition of educational programs. On The Air, Incj. proposes to accord 

i 

representation to all school levels in such programming, although definite 
plans have not been formulated as to content of the elementary and high 
school programs. The program of ETV in this field is confined to the 

adult level although representation to the youth of the area is given in its 

i 

program '’Safety Scouts. ” We will therefore accord a preference to On 
The Air, Inc. from the standpoint of better balance in its educational 

programs proposal. The preference extended is rather slight in view of 

; 

our belief that, if effectuated, the proposals of each will afford a distinct 
service to the public in the fields here discussed. 

i 

81. The applicants propose to devote approximately equal time to 
locally produced news programs and are in parity in this field. We find 
no differences whatever in the proposed discussion programs. Each ap¬ 
plicant proposes supplemental programs, has determined such programs 
are feasible, and proposes adquate facilities to produce them. We see 
no basis for preference in these fields. 

82. Each applicant has set forth its proposed Operating policies 

with both proposing to follow the provisions of the Television Code of the 

i 

1692 National Association of Radio and Television Broadcasters. To 

| 

effectively place in operation its proposed plan for utilizing the services 
of a program advisory committee, ETV will require a detailed report 
from its station manager monthly. The report is to set forth any varia¬ 
tions from stated policy with an explanation thereof together with other 
information which it believes necessary to assure proper functioning of 
this committee and its board of directors. If carried out this proposal 

j 

should prove of value to ETV in effectively utilizing the services of its 
program advisory committee. The report should also be of assistance 

to the board of directors in assuring that stated policy will be carried 

| 

out. On The Air, Inc. specifically states it will not ^dopt a definite limi¬ 
tation on the total amount of commercial time. However, the percentage 
it believes will not be exceeded is not excessive and it avers that commer- 
cial programming will not be permitted to interfere with its public interest 
responsibilities. Under these policies each applicant has taken into con- 
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, sideration the variances of its respective proposal and made provision 
therefor. We believe the proposed policies of each to be adequate and 
find no differences therein which would be of importance to our conclusions. 

83. In appraising the program proposals on an overall basis, we 
cannot look solely to differences in the percentage of time allocated to 
various program categories, rather we are concerned with whether one 
or more of the competing applicants has failed to provide for or consider 
in an adequate manner essential elements of a well rounded program serv¬ 
ice. On an overall basis each of the applicants has proposed a well 
rounded program service designed to serve its area. Thus, while On 
The Air, Inc. is seen to be better preparing to fulfill its role as an outlet 
for expression in the respects noted, the differences are such that they 
cannot be considered major in nature. 

Staff Proposals 

84. ETV proposes a total staff of 52 full time television employees. 

On The Air, Inc. proposes a total staff of 45 employees, 30 being full 

% 

time television employees, 10 full time and 2 part time integrated AM-TV 

employees, and 3 part time television employees. ETV expects to secure 

the services of certain specified individuals to fill key positions on its 

staff, who are experienced in television operations. Additional personnel 

would be employed and a training program instituted as soon as possible 

after grant. On Thq Air, Inc. will utilize the services of a number of its 

present AM employees some of whom have sought to acquaint themselves 

in advance with television operations. These employees will hold key 

staff positions. Insofar as possible, additional staff members will be 
• ^ • 

employed^ who have had previous television experience. A training pro¬ 
gram would be instituted utilizing studio equipment as soon as possible 
after grant. We see no basis for preference between the applicants as 
* predicated upon their%respective staff proposals. The proposal of each 
gives adequate assurance that it should be able to carry out its proposed 
programming with the staff provided therefor. 

1693 

Studios and Technical Equipment 


85. Neither do we see any basis for preference between the parties 
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from the standpoint of proposed studios nor from that of proposed techni¬ 
cal equipment. While some rescheduling may be necessary for On The 

i 

Air, Inc. to effectuate remote programs since it has only two cameras 
available, we do not believe this factor would prevent the overall effectu¬ 
ation of its programming proposal. The studios of each would be adequate 
for it to produce its proposed programming. 

i 

86 . We now turn to the probability of the applicants carrying out 
their proposals, to the question of continued sensitivity to local needs, 
and to other public interest factors. 

Broadcast Experience 

87. ETV urges as a point of preference the superior experience of 
its principals and key personnel in television operations. We are here 
confronted with two applicants, one of which is a newcomer to the city of 
Evansville, the other a long time licensee of aural broadcast facilities 

in the area involved. Mr. Rex Schepp, the principal! party of ETV, while 
a newcomer to the city of Evansville, is an experienced broadcaster in 

both radio and television. The evidence is uncontroyerted that under his 

. 

direction and management the facilities of station KPHO were increased 
and the staff expanded to include employees generally essential to the 

j 

production of local programming. The record further shows that under 
his direction the permittee of station KTLX was successfully reorganized 

i 

and the station placed on the air in a comparatively Short period of time. 
This was accomplished despite the extreme difficulties encountered. The 

only flaws shown in his past broadcast record are technical in nature. 

! 

As previously stated, we do not believe they are such as to seriously 
reflect on either his or ETV's qualifications. However, none of the other 
stockholders, officers or directors of ETV has previous broadcast ex¬ 
perience. In the case of On The Air, Inc., none of the officers, directors 

or stockholders has had previous television broadcast experience. ETV 

j 

has unquestionably established its superiority in the field of television 
experience of its officers, directors and stockholders in view of the com¬ 
plete absence of actual television experience among those of On The Air, 
Inc. However, on an overall basis there must be weighed against this 


I 


t 
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the aural broadcast experience of the principals of On The Air, Inc. We 
believe such experience to be adequate to offset the aural and television 
broadcast experience shown for ETV. We do not find either applicant 
entitled to a preference from the standpoint of previous broadcast experi¬ 
ence. 

Past Broadcast Record 

— t 1 

88 . On The Air, Inc. urges as a point of preference its aural 
broadcast record and experience in the Evansville area, its knowledge 
of the needs of the area acquired as a result thereof and its demonstrated 
ability to meet these needs. It has endeavored in this proceeding to show 
that its proposed television operation will be similar to its past broad¬ 
cast operations in the:area involved, thus giving assurance that its pro- 
posal will be fulfilled. In support of its said point of superiority relative 
thereto, it has placed in evidence its record as a licensee in this area. 
1694 We % do find assurance in the record that On The Air, Inc. has co¬ 
operated with local organizations to the extent shown in the basic findings. 
However, we fail to find in the past performance of WGBF the asserted 

* overall similarity of programming when compared with the local program 

• * proposals made herein.’ While programs similar to some of those pro- 
. t posed are being or have in the past been broadcast over WGBF, wide 

discrepancies appear during the composite weeks in essential categories, 

• particularly live sustaining and educational programs. Explanations for 

* 

these differences are offered. However, these explanations are predi- 

, cated upon dissimilarities between radio and television. This predicate 

• is one we appreciate and accept. However, it is not a predicate entirely 

♦ 

reconcilable with On The Air’s own point of reliance: that its television 
program proposals should be the more convincing to us in the light of the 
analogies to be found in its past radio programming. Moreover, apart 
from the point of reliance urged (similarity), On The Air’s local live 
« program performance leaves something to be desired in at least the two 
categories noticed. Considering the fact that WGBF operates on the most 
/desirable AM facilities, from an engineering standpoint, allocated to 
Evansville, and that it las an NBC network affiliation, its record with 






respect to live sustaining programs is not particularly commendable. 

The same consideration may be addressed to the rather low percentage 
of educational programs which have been carried by On The Air, Inc. 

Our judgment, on the bases of these considerations, is that On The Air’s 
past broadcast record, though satisfactory upon an oyerall basis, is not 
a superior one which in the impressiveness of the reliability it establishes 
renders secondary the less demonstrable factors, such as local residence, 
integration and civic participation. 

89. In considering other factors bearing upon effectuation of tele- 

i 

vision proposals, a preliminary matter should be discussed. There has 
been brought into ETV a number of local citizens, each of whom have been 
active in community affairs and each of whom has assumed personal re- 
sponsibility for some phase of the station’s proposed local programming. 

i 

With reference to these individuals, the Examiner in his Initial Decision 

i 

concluded that ”It is not farfetched to say that ETV,, has deliverately 
fashioned its presentation so as to take advantage of the conventional 
criteria. We have no doubt that Mr. Schepp, an entrepreneur with a keen 
eye upon the Commission, surrounded himself with a group of local coun¬ 
selors for competitive purposes; and although we do not consider that they 

i 

would have been non-owners because they had subscribed only to non¬ 
voting stock, the fact that their participation in ownership was limited 

in this way throws some light upon Mr. Schepp’s intentions. ” This con- 

i 

elusion carries the implication of a purely ulterior motive on the part of 

i 

Mr. Schepp in having brought these citizens into the organization. Yet 

i 

each of these individuals appeared and testified in the proceeding, with 
reference to which the Examiner stated ’We hesitate to penalize ETV 

i 

after it manifested enough concern to bring to the hearing most of its 
principals, and afforded us an opportunity to observe and appraise in the 
flesh the possibilities of its successful operation...We have carefully 
studied the testimony of each of these witnesses and 6f Mr. Rex Schepp 
and find therein nothing to indicate that they do not in fact intend to per- 

i 

form the duties which they have assumed or that they were brought into 

| 

1695 the applicant solely for the purpose of influencing the Commission 

i 

i 

i 
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in this comparative proceeding. Nor can we attach any significance to 

* 

.the fact that at the time of the hearing they were subscribers to non-voting 

rather than voting stock. Rex Schepp and his wife, Mary Eaton Schepp, 

* • 

v are subscribers to a majority of both the voting and non-voting stock. In 

• . addition to the*local stockholders, ETV has also established a program 

► » * 

advisory committee to be made up of other local citizens in addition to 
the counselor-stockholders. It has established a plan for the functioning 
of this committee which gives reasonable assurance that the committee's 
services will be utilized on a continuing basis. We are aware that in 
some cases the establishment or proposal for program advisory groups 
may be a device of promise for hearing purposes only. But, on the basis 

: 

of this record, we see no reasons for questioning the sincerity of ETV's 

t 

prooosal or the likelihood that it will in fact effectuate this promise and 
/ utilize the services of this committee on a continuing basis. We, however, 
do not credit such committee services with a substantial impact upon the 
effectuation of ETV proposals in view of the elements of conjecture which 
are present in this connection. 

Other Criteria • 


90. The Examiner rejected as a valid consideration in this proceed- 
ing the factor of integration of ownership with management stating that 
M ETV would have the greatest percentage of owner-manager integration 
actually concerhed in Jthe day-to-day operation of the station, WEOA the 

least, and WGBF somewhere in between to a degree which need not be 

• • 

precisely determined. Yet we can attribute no supremacy to ETV over 
the other two, nor to WGBF, which also demands recognition;...." The 
criteria of local residence, diversification of business interests and of 
participation in civic activities were also rejected. We cannot agree with 
the Examiner's rejection of these criteria. Concededly, they are of 
lesser importance than a record of past performance that demonstrates 
the likelihood of effectuating television proposals. WJR, The Goodwill 
Station, Inc. , 9 RR 227. The weight to be attached a record of perform¬ 
ance depends, as noted supra , on the showing made in each case. The 
factors rejected by the Examiner are important from the long range 
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viewpoint of giving assurance of continued insight into the area’s chang- 

! 

ing needs and thus, continued operation in the public interest. CF Tampa 
Times Company , 10 RR 77. Petersburg Television Corp . 10 RR 567. In 
this regard, presumptions relative to effectuation of proposals attend the 
assurance thus given, in the absence of circumstances militating against 
the invoking of the presumptions. 

Integration of Ownership with Management 

91. ETV has asserted as a point of superiority integration of owner¬ 
ship with management. As shown in the basic findings, Rex Schepp, pres- 

! 

ident and a director who, together with his wife Mary Eaton Schepp, holds 

i 

the controlling stock interest in this applicant, will be general manager 
of the station. In this capacity he will be in charge of day-to-day opera¬ 
tions. All officers and directors and the other stockholders, with the 
exception of Mrs. Schepp, will also actively participate in station opera- 

i 

tions in the various capacities shown in the basic findings. 

1696 92. The only stockholder of On The Air, Inc. associated other than 

in a policy-making capacity with the proposed operation of its station will 
be Martin L. Leich, the executive vice-president, a director and 1.24% 
stockholder. 50 / Mr. Leich will act as general manager and sales man¬ 
ager of the proposed television station. He will continue to hold these 
same positions in the aural broadcast stations of On The Air, Inc. Lillian 
M. Roper, assistant secretary-treasurer of the corporation, but a non¬ 
stockholder, will act as program director. She will also continue to hold 
this same position in the operation of AM Station WGBF. 

i 

93. Under this factual situation, we find ETV entitled to a clear 
preference in the criterion of integration of ownership with management. 

While the officers and directors of On The Air, Inc. may continue the 

j 

present policy of holding weekly directors’ meetings, there is no showing 
that they will participate in a direct manner in day-to-day operations of 
its proposed station. In ETV we have the largest single stockholder and 

i 

i 

— 

50 / We can attach no significance to the . 01% and . 04% stock interest 
held by two of On The Air, Inc. ’s proposed staff members. Such minute 
interests could in no manner affect our conclusions herein. 



principal officer in charge of day-to-day operations with the concomitant 
interest in assuring that the proposals made herein are carried out. Fur- 
ther, in this applicant two other directors, and other stockholders, will 
be integrated with management as indicated in our findings. We cannot 
find the same degree of integration in the proposal of On The Air, Inc. 
where minor officers having multiple AM and TV duties and holding a 
total stock interest of qnly 1.24% are the only ones connected with day- 
to-day operations. 

Diversification of Business Interests 

•- ■ ■ % 

94. Each applicant asserts as a point of superiority diversification 

of the business interests of its officers, directors and stockholders. As 

♦ 

noted in the findings, v^e have excluded the non-participating stockholders 
of On The Air, Inc.* as exerting no influence whatever on its operations. 
ETV by numerical count would show a greater number of differing busi¬ 
ness interests. However, the record shows extensive and varied business 
interests both in and outside of Evansville for both applicants. This factor, 
though of lesser consequence, is believed to give some insight into the 
varying needs of the area to be served and through such insight a measure 

of assurance that they .will be met. While we cannot disregard it as a 

# 

valid consideration as did the Examiner, we believe the interests of each 
are sufficiently varied for this factor to lose all significance in this deci¬ 
sion. 

Local Residence of Stockholders 

95. On The Air,’ Inc. asserts as a point of superiority the local 
residence of its officers, directors and stockholders. Here we are con¬ 
cerned with a factor also believed to give insight into the needs of the 
area and assurance of continuing interest in the development of the station 
as a local facility. All of the officers, directros and stockholders of On 
The Air, Inc. are residents of the area to be served and have been for a 
number of years. The dominant stockholders of ETV, Rex and Mary 

r Schepp, propose to move to Evansville. All other stockholders, 
officers and directors', with the exception of Freeman Keyes and the 
George Bayard estate, are residents of Evansville. The proposal of Rex 
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and Mary Schepp to become residents of Evansville is not entitled to the 

weight which must be given to the long time residence of the principals 

i 

of On The Air, Inc. Under this factual situation, On The Air, Inc. has 

i 

established its superiority in this category. 

i 

Participation in Civic Activities 

96. Closely allied to the factor of local residence is the participa¬ 
tion in civic activities criterion. ETV has asserted this factor as a point 

i 

of superiority although its principal officer and one pther substantial 
stockholder can show no such participation in the Evansville area. All 
other members except Freeman Keyes and the George Bayard estate do 
show active participation in local organizations. Represented are a di¬ 
versified group of organizations including Little League Baseball with 

i 

three of its members being among the founders of this organization. 

! 

! 

Other organizations and groups are shown in detail in the findings and 
need not here be repeated. All facets of such organizations are repre¬ 
sented and the phase of station programming for which each of the local 
stockholders has assumed responsibility is in accord with his civic 

i 

interests. 

97. The civic activities of the principals of On The Air, Inc. are 
also listed in detail in the findings of fact. Without repeating them, they 
show a diversified group with Martin L. Leich who will be in charge of 
day-to-day operations being particularly active in such organizations. 
From a strictly numerical standpoint the number of organizations repre- 

i 

i 

sented in the various activities of the principals of each applicant is 
roughly equivalent, On The Air, Inc. having a slightly greater number. 

I 

However, here as with the factor of diversification of business interests, 
we believe the participation in civic activities by each applicant is so 
extensive and varied that this factor loses comparative significance. 

The positive proposal of ETV to effectively utilize such knowledge in its 

i 

day-to-day operations is recognized in reaching this conclusion. 

j 

Diversification of Ownership of the Media of Mass Communications 

98. One remaining factor must be considered in this decision, the 
diversification of ownership of the media of mass communications which 


*>ETV has asserted as a point of superiority. A grant to ETV must neces¬ 
sarily tend t6 carry out the diversification principle since it presently 
holds no interest in any media, whereas On The Air, Inc. is the licensee 
. of one of four standard broadcast stations in Evansville and of the only 
^.standard broadcast station in East St. Louis, Illinois. Another wholly 

owned subsidiary of Curtis Radiocasting Corporation is licensee of one 

* 

♦df two standard broadcast stations in Terre Haute, Indiana. These cities 

are relatively close together, Evansville being 104 air-line miles south 

of Terre Hahte and 150 air-line miles southeast of East St. Louis. Terre 

Haute is 161 air-line miles northeast of East St. Louis. 51/ Thus, these 

* 

.facilities are concentrated in a relatively small triangular area. While 
of lesser importance,* On The Air, Inc. also is licensee of FM station 

1698 WMLL, Evansville, Indiana and the other subsidiary of Curtis 

f> * * 

Radiocasting Corpbration is licensee of WBOW-FM in Terre Haute. Here 
• a grant to ETV would bring a qualified newcomer into the field as opposed 
to On 'yhe Air, Inc. which presently holds substantial broadcast interests 
in the area involved. Therefore, ETV must be awarded a preference in 
* this field, though the strength of the preference is moderated by the con¬ 
sideration that there are now located three other AM stations in the city 
of Evansville, one other in the city of Terre Haute and other media of 
mass communications in the area, of Scripps-Howard Radio, Inc. 4 RR 
525. 

i 

Summation 

, *.99. We now come to our final evaluation of the applicants. In the 

factors of local programming, staff proposals, preparation for television, 
♦^tudio and technical equipment and broadcast experience, after careful 
appraisal of the facts found in each of these respects, little difference 
was observed between the applicants. Such differences as were found 
were in proposed local programming and, though not major in nature 

• 

* 

\ 

51/ Distances are from the U. S. Department of Commerce, Coast and 
Geodetic Survey publication "Air-Line Distances Between Cities in the 
United States." 

I 




were concluded to favor On The Air, Inc. We have s^lso carefully ap¬ 
praised the record as to the other factors asserted and in each of these 
respects set forth our conclusions thereon. While we have concluded 
that On The Air’s record of past broadcast performance has been satis¬ 
factory, we have also concluded that this record fell somewhat short of 
the assurance we sought in its reflection of sustaining programs of local 
public interest. Under this condition, we give more weight to the differ¬ 
ences in the applicants with respect to the integration of ownership with 

! 

management, local residence, civic participation, and diversification of 
business interests. As to the latter two factors, we have concluded that 

i 

the applicants are equal. On the factor of integration, ETV has been 
given a clear preference, which preference in our judgment is more dis¬ 
tinct than the advantage found to exist in On The Air, Inc. as concerns 

| 

local residence. 

100. Thus in the matters before us dealing with likelihood of effec¬ 
tuation of proposals - broadcast experience of principals, past station 
record, and the more intangible factors more recently discussed - with 

emphasis upon continuing, balanced programming representative of local 

| 

needs and interests, the difference between On The Air, Inc. and ETV is 
seen to be narrow. On The Air’s past performance demonstration has 

j 

disclosed certain weaknesses which belie a full appreciation cf live pro¬ 
gramming balance, particularly in the setting of a comparative proceed¬ 
ing such as this. The resident principals who made that record are its 
resident principals herein. ETV, though showing le^s resident strength, 
evidences distinct superiority in integration of ownership with manage- 

j 

ment, and its strong principal, whose past non-residence in Evansville 

; 

has reduced ETV’s comparative showing on local residence, contributes 
responsibly to that superiority. We conclude, giving due weight to these 
factors tangible and intangible, that the differences with respect to the 
likelihood of effectuation of television proposals, though narrow, favor 
ETV. | 

101. We have noted a minor preference to On the Air, Inc. rela¬ 
tive to program proposals. Against this must be weighed the preference 
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last accorded ETV and the preference accorded it on the factor of diversi- 
’ fication of communication media. We consider the factors favoring a 
1699 grant to ETV to be much the stronger. Therefore, our decision 
must favor Evansville Television, Inc. 

102. Accordingly, IT IS ORDERED, This 21st day of December, 

1955 that the application of Evansville Television, Inc. for a permit to 
construct a new commercial television station at Evansville, Indiana on 
Channel 7*IS GRANTED, subject to the condition that its antenna structure 
be painted and lighted in accordance with Part 17 of the Commission's 
Rules; and that the application of On The Air, Inc. for the use of the 

same channel assigned to Evansville, Indiana IS DENIED. 

* 

103. IT IS FURTHER ORDERED, That, since the proposed main 
studio of ETV is # ju st beyond the corporate limits of Evansville and such 
location being consistent with operation of the station in the public interest, 
a waiver of Section 3.613 of the Commission's Rules is granted to permit 
Evansville Television, Inc. to locate its main studio at the location speci¬ 
fied in its said application as amended. 

FEDERAL COMMUNICATIONS 
COMMISSION 

Wm. P. Massing 

Acting Secretary 

Released: December,37, 1955 

% 

DISSENTING STATEMENT OF COMMISSIONERS HYDE AND BARTLEY 

Evansville is another of the cities involved in the Commission's 
rule-making proceeding** Docket 11532. For reasons similar in principle 
to those set forth in our dissenting statement in the Madison, Wisconsin 
Case (FCC-55-1217), we dissent from the action taken by the majority 
here. 

In the current circumstances, we cannot make the requisite statu¬ 
tory finding that the public interest, convenience and necessity would be 
served by a grant of a permit at this time to either applicant to construct 
and operate a television station on Channel 7 in Evansville. 
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Premier Television, Inc. 

Ohio Valley Television Company, 

Appellants, 
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Federal Communications Commission, 

Appellee, 

Evansville Television, Inc., 

Intervenor. 

Mid-America Broadcasting Corporation, 

Appellant, 

v. 

Federal Communications Commission, 

Appellee, 

Evansville Television, Inc., 
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Mid-America Broadcasting Corporation, 
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United States of America and 

Federal Communications Commission, 

Respondents, 

Evansville Television, Inc., 

Intervenor. 


No. 13,057 


No. 13,058 


No. 13,065 


Before: Washington, Circuit Judge. 


PREHEARING ORDER 


Counsel for the parties herein having appeared before the Court 








for prehearing conference pursuant to rule of the Court, and counsel 
having submitted to the Court their stipulation dated February 16, 1956, 
and the Court having considered the stipulation, the Court approves the 
stipulation of the parties, and it is 

ORDERED that the parties proceed according to the stipulation 
and that this order and the stipulation dated February 16, 1956 be printed 
in the joint appendix. 

Per Curiam. 


Dated: February 21, 1956 


STIPULATION 

» It is stipulated by and among the parties to the above-entitled cases 

% 

that the first four questions listed below are presented on these appeals 
and petitions for review. In so stipulating, it is understood and agreed 
that,no party is conceding the correctness of the factual premises implicit 
in the formulation of the questions: 

«*« 

1. Whether the Commission, in its Orders of November 10, 1955 
t denying appellants’ rulemaking petitions to make Evansville an all-UHF 

area and shift channel 7 to Louisville (a) erroneously rested upon ex 
parte presentations on television allocation problems made to it; (b) er¬ 
roneously failed to make adequate findings of fact; and, (c) erroneously 
failed to state adequate reasons for its disposition of appellants 1 petitions 
for deintermixture. 

2. Whether the Commission’s Order of December 27, 1955 author¬ 
izing a first VHF service by intervenor on channel 7 in Evansville consti¬ 
tuted an unlawful pi'ejudgment of appellants’ rulemaking petitions to make 
Evansville an all-UHF area and move channel 7 to Louisville and a denial 

* of appellants’ rights to due consideration of requested amendments of the 

Commission’s Rules, in violation of Section 4 of the Administrative Pro- 
# 

cedure Act and Section 1.701 of the Commission’s Rules. 

3. Whether the Commission, by its disposition of appellants’ 
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rulemaking petitions and its denial of appellants’ requests for interven¬ 
tion, consolidation or stay, with respect to the proceedings on interven- 
or f s application, arbitrarily and capriciously denied appellants an oppor¬ 
tunity to demonstrate that the public interest would not be served by the 

i 

establishment of a first VHF station in Evansville. 

4. Whether in granting intervenor’s application for a construction 

permit for a VHF television station the Commission unlawfully failed to 

j 

consider or pass upon issues affecting the public interest which were 
not part of the hearing record in the comparative proceeding, but were 
presented to the Commission by appellants for its consideration. 

Intervenor is of the view that the following additional questions are 
presented: 

5. Whether the Commissions Orders of November 10, 1955, de- 

i 

nying appellants’ rulemaking requests without prejudice to their resubmis¬ 
sion in connection with Docket 11532 were final appealable orders. 

I 

i 

6. Whether appellants may seek judicial review of the Commis- 

i 

sion’s granting of Channel 7 of December 27, 1955, and the Commission’s 
denial of appellants' requests for stay, intervention,! or consolidation 

i 

on the same date, without having filed petitions for Rehearing in connec¬ 
tion with the Channel 7 grant within the thirty day period specified in 

l 

Section 405 of the Communications Act and Section 1L390 of the Commis- 

i 

sion’s Rules and Regulations. 

/s/ J. Roger Wollenberg 
Attorney for Petitioners-Appellants 

/s/ Daniel M. Friedman 
Attorney for the United States, 

Respondent 

/s/ Richard A. Solomon 

Attorney for Federal Communications 

Commission Respondent-Appellee 

I 

/s/ Vinc ent A. Pepper 
Attorney for Intervenor 

February 16, 1955 
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[Nos. 13,056, 13 , 057, 13,058, 13,065] 

STATEMENT OF QUESTIONS PRESENTED 

It has been stipulated* that the first four questions listed below are 
presented in these cases. In so stipulating, the parties agreed that no 
party was conceding the correctness of the factual premises implicit in 

i 

the formulation of the questions: 

| 

1. Whether the Commission, in its Orders of November 10, 1955 

denying appellants’ rulemaking petitions to make Evanfeville an all-UHF 

! 

area and shift channel 7 to Louisville (a) erroneously jested upon ex parte 
presentations on television allocation problems made to it; (b) erroneously 
failed to make adequate findings of fact; and, (c) erroneously failed to state 
adequate reasons for its disposition of appellants’ petitions for deinter¬ 
mixture. 

| 

2. Whether the Commission’s Order of December 27, 1955 author¬ 
izing a first VHF service by intervenor on channel 7 in Evansville consti- 

* 

i 

tuted an unlawful prejudgment of appellants’ rulemaking petitions to make 

i 

Evansville an all-UHF area and move channel 7 to Loiiisville and a denial 

j 

of appellants’ rights to due consideration of requested amendments of the 
Commission’s Rules, in violation of Section 4 of the Administrative Pro¬ 
cedure Act and Section 1. 701 of the Commission’s Rules. 

i 

3. Whether the Commission, by its disposition of appellants’ rule- 
making petitions and its denial of appellants’ requests for intervention, 

consolidation or stay, with respect to the proceedings on intervenor’s 

| 

application, arbitrarily and capriciously denied appellants an opportunity 
to demonstrate that the public interest would not be served by the estab- 

i 

lishment of a first VHF station in Evansville. 


* 

Stipulation approved in Prehearing Order dated February 21. 1956. 
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4. Whether in granting intervenor’s application for a construction 
permit for a VHF television station the Commission unlawfully failed to 
consider or pass upon issues affecting the public interest which were not 
part of the hearing record in the comparative proceeding, but were pre¬ 
sented to the Commission by appellants for its consideration. 

Intervenor is of the view that the following additional questions are 
presented: 

% 

5. Whether thp Commission’s Orders of November 10, 1955, 
denying appellants’ rulemaking requests without prejudice to their resub- 

“• mission in connection with Docket 11532 were final appealable orders. 

♦ 

6. WhetheT appellants may seek judicial review of the Commis¬ 
sion’s granting of Channel 7 on December 27, 1955, and the Commission’s 
denial of appellants’ requests for stay, intervention, or consolidation on 
the same date, without having filed petitions for rehearing in connection 
with the Channel 7 grant within the thirty day period specified in Section 
405 of the Communications Act and Section 1. 390 of the Commission’s 
Rules and Regulations. 
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BRIEF FOR PETITIONERS-APPELLANTS 
. * 


JURISDICTIONAL STATEMENT 

These consolidated cases are before the Court on petitions for 
review and appeals pursuant to Sections 402 (a) and 402 (b) of the Com¬ 
munications Act of 1934, as amended, 48 Stat. 1064, as amended 47 
U. S. C. 402(a), 402(b). The decisions and orders of which review is 

sought or from which appeal has been taken are the following: 

♦ 

(1) Memorandum Opinion and Order released on 
November 10, 1*955 (R. 81) 1 insofar as it denied the 

F 

petition of Mid-America Broadcasting Corporation for 
changes in the^Gommission’s rules to assign Channels 
7, 9 and 13*to Louisville, Kentucky. 

(2) Report and Order, released on November 10, 

1955 in Docket 11334 (R. 1573) insofar as it denied the 

t 

petitions of Premier Television, Inc., and Ohio Valley 

Television Company, for changes in the Commission's 

rules to effect deintermixture of UHF and VHF channels 

in the Evansville,* Indiana area; and 
< 

(3) Decision in Dockets 10462 and 10463, released 
on December 27, 1955, granting the application of Evans¬ 
ville Television, Inc. for a permit to construct a new 
commercial television station at Evansville, Indiana on 
Channel 7 (R. 1651); 

All record references are to the^original record; the printed appendix will be paginated in such a 
manner as to show the original record pages. 
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I 

(4) Memorandum Opinion and Order, released on 

I 

December 27, 1955, in Dockets 10462, 10463, ^.0982, and 
10983 (R. 1645) denying the petitions of petitioners- 

i 

appellants (hereinafter called "appellants”) requesting: 

(a) Consolidation of the proceedings in these 
dockets with the proceedings in Docket! 11532; 

(b) Intervention in the proceedings in these dockets; 
and 

i 

i 

(c) Stay of any final decision in these Dockets until 
final disposition of the matters raised jin Docket 

11532. I 

| 

The final decision granting a construction permit for a new televi- 

i 

sion station at Evansville, Indiana is clearly appealable pursuant to 
Section 402(b) (6). 2 Appellants are permittees of television stations in 
areas which will receive service from the proposed station (R. 652, 
1595-6). Federal Communications Commission v. Sanders Bros. Radio 

I 

Station, 309 U.S. 470. In addition, appellants are petitioners before the 

i 

Commission for changes in the rules governing allocation of television 
channels to delete channel 7 from Evansville (R. 86, 518). Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D. C. 342, 210 F. 2d 
24. Accordingly, appellants’ interests were adversely affected by the 
grant of intervenor’s application for channel 7 in that community. 


The above-listed orders which denied intervention, consolidation 
and stay with respect to Dockets 10,462 and 10,463 were orders entered 

i 

in the course of the proceedings leading to the grant of intervenor’s appli¬ 
cation and are, therefore, reviewable on the appeal from such grant 

! ^ 

pursuant to Section 402(b). 3 Federal Communications Commission v. 

i 

National Broadcasting Company (KOA), 319 U.S. 239. 


2 Section 402(b)(6) provides for an appeal: "By any other person who is aggrieved or whose interests are 
adversely affected by any order of the Commission granting or denying any application described in para¬ 
graphs (1). (2), (3). and (4) hereof. ” Section 402(b)(1) refers to an application for a construction permit. 


3 As a precautionary matter, review of those orders as to which there is any 
both sections. 


doubt has been sought under 
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The Report and Order of November 10, 1955 (R. 1573), and the 
Memorandum Opinion and Order of the same date (R. 81) were orders 
* which, inter alia, denied rulemaking petitions of appellants. These orders 
do not fall within any of the categories listed in Section 402(b). Accord- 
ingly, they are reviewable under Section 402(a). The denials of con- 
. solidation, intervention, and stay with respect to Dockets 10, 982 and 

: 10,983 (R. 1645) relate to a comparative proceeding on applications for 

* \ 

a construction permit for a television station on channel 9 at Hatfield, 
Indiana. Inasmuch as no final grant of a construction permit has been 

» * 

. made in that proceeding, these orders also would appear to come within 
the purview of Section 402(a). Appellants were adversely affected by the 
orders in question, both as permittees of UHF stations, and as petitioners 
in the rulemaking proceedings whose requests for relief were prejudiced. 

* STATEMENT OF THE CASE 

• • 

Introductory Statement 

t 

These cases involve several different proceedings before the Federal 
Communications Commission, and even a concise recitation of the sequence 
of events creates* ajnisleading appearance of complexity. While such a 
recitation is necessary to a complete presentation of the cases, a brief 
preliminary statement may be helpful in highlighting the facts critical to 
"the controversy. 

.♦ Appellants are permittees of ultra high frequency (UHF) television 

stations. Appellants Premier Television, Inc. and Ohio Valley Television 
Company (sometimes hereinafter referred to as "Premier” and "Ohio 
Valley”) are permittees of operating UHF stations in Evansville, Indiana 

4 * 

♦ Section 402(a) provides as follows: "Any proceeding to enjoin, set aside, annul, or suspend any 

order of *he Commission under this Act (except those appealable under subjection (b) of this section) 
shall be brought as provided by and in the manner prescribed in Public Law 901, Eighty-first Congress, 
i approved December 29, 1950." 

• ; 
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i 

and nearby Henderson, Kentucky, respectively (R. 1645). Appellant 
Mid-America Broadcasting Corporation (sometimes hereinafter referred 

i 

to as ”Mid-America M ) is permittee of a UHF televisioq station at Louis- 

i 

ville, Kentucky, which was forced to suspend operations as a result of 

i 

i 

inability to compete with the very high frequency (VHF) television stations 

in that community (R. 1645, 523). j 

i 

Intervenor has been awarded a construction permit for a VHF tele¬ 
vision station on channel 7 at Evansville (R. 1651). The central issues in 
the present actions turn on the validity of certain procedures followed by 
the Commission culminating in the grant to intervenor: Appellants filed 
a series of pleadings with the Federal Communications Commission seek¬ 
ing changes in the Commissions television allocation piles so as to pre¬ 
vent or remedy the adverse effects of intermixture of UHF and VHF 
stations in the television markets in which appellants’ stations are located. 
Appellant Mid-America sought deintermixture of the Louisville, Kentucky 
area so as to make it an all-VHF area by deleting certain UHF channels 
and assigning VHF channels 7, 9 and 13 to Louisville (R. 544-545). 
Appellants Premier and Ohio Valley sought to maintain as an all-UHF area 
the Evansville, Indiana region by deleting the allocations of VHF channel 
7 in Evansville and VHF channel 9 in Hatfield, Indiana^ and substituting 
UHF channels therefor (R. 641-642). j 

The Commission held certain formal rulemaking proceedings in 
which appellants’ requests were before it for consideration, but it never 
reached any determination on the merits of the requests. Instead, it has 
instituted a new, nation-wide television allocation proceeding in which it 
is proposed to consider the questions raised by appellants, and many 

other allocation questions. While postponing decision of the questions 

i 

raised by appellants as to the desirability of inauguration of a VHF service 
in Evansville, Indiana, the Commission has made a fihal grant of a con¬ 
struction permit for a television station on VHF channel 7 at Evansville. 
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And it declined to donsolidate the channel 7 and channel 9 proceedings with 

♦ 

the rulemaking proceedings, to stay final action in those proceedings pend- 

* 

ing disposition of the rulemaking proceedings, or to permit intervention by 
appellants to present evidence on the public interest questions raised. 

(R. 81, 196, 1573, 1645, 1651.) : 

The Facts 

The early pleadings of appellant Mid-America were filed at different 
times and received different treatment from those filed by appellants 
Premier and Ohio Valley. In the interest of clarity, therefore, the 
chronologies of events will be listed separately. 

Premier»and Ohio Valley 1 

VHF channels 7 and 9 are allocated to Evansville, Indiana and 

Hatfield, Indiana, respectively. In April 1953 the Commission designated 

fpr comparative hearing the applications of intervenor and a competing 

applicant for channel 7 (R. 1648). In September and November 1953, 

some months after the commencement of the hearing for channel 7, 

appellants' UHF stations at Henderson, Kentucky and Evansville, Indiana 

first went on the air (ibid.). 

• ■ 

During the ensuing year, the experience of UHF stations in compet¬ 
ing with VHF stations throughout the country indicated that the Commis- 

• t 

sion’s predictions were not proving to be correct, and that UHF stations 
are unable to compete against VHFs (R. 89-92). On October 24, 1954 
Premier and Ohio Valley filed a joint rulemaking petition seeking to 
amend the allocatiorf. table to reserve channel 7 for an educational station 
and to make it unavailable for commercial use at Evansville (R. 87). 
Appellants contended that maintenance of a competitive and diversified 
television service in the Evansville area could only be assured if the VHF 

♦ t 

channel were eliminated as an available commercial channel. Appellants 
argued that ”If Evansville and Henderson were to receive a new, dominant 
service from VHF*Channel 7, the present UHF operations might well be 
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i 

reduced to insignificance. The result would be the elimination of the 

| 

healthy and beneficial competition between the present stations, and the 
diversification of services in the areas. The ultimate losers would be the 
members of the public" (R. 92). 5 

! 

j 

At the time that the rulemaking petition was filed, an initial decision 
had been issued 18 days previously in the comparative proceeding on 
channel 7 (R. 1648). Appellants specifically requested in their petition 

i 

for rulemaking that a notice of proposed rulemaking be issued promptly 
and prior to a finalrdacisiomin the comparative hearing (R. 96), which 

would have permitted resolution of the rulemaking questions prior to 

I 

construction of a station on channel 7. 

On January 11, 1955 the Commission denied appellants 1 rulemaking 
petition, holding, inter alia that the proposal would not achieve complete 

deintermixture of UHF and VHF because VHF channel 9 is assigned to 

1 

nearby Hatfield, Indiana (R. 145-148). The Commission also stressed the 
fact that a comparative hearing having been held for channel 7 at Evans¬ 
ville, and an initial decision issued therein, the channel assignments in 

Evansville would not be changed "at this late date" (R. 147). Thus appel- 

; 

lants’ petition was denied in part because of assumed equities in favor of 
existing applicants resulting from their having "prosecuted their applica¬ 
tions for Channel 7 at a considerable expenditure of tiine, effort and 
money." 

i 

i 

Premier and Ohio Valley filed a joint petition for rehearing and 
further relief in which they modified their previous proposal by adding a 

request for substitution of a UHF channel in Hatfield for channel 9 to the 

| 

previous proposal with respect to channel 7 in Evansville (R. 150, 160- 
162). Appellants argued that the opinion denying their original proposal 

i 

5 Oppositions were filed by intervenor and others to this pleading and to thej subsequent pleadings 
detailed in this Statement. 
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* had not been responsive to important questions raised. Appellants 

stated (R. 157): 

•; , >• 

Does the Commission believe that UHF can sur- 
. • vive in the Evansville area if channel 7 is operated 

.. commercially? Does the Commission believe that 

• » the effect upon UHF is relevant? Does the Commis¬ 

sion believe that educational channels are wasted 
channels and VHF channels should not be wasted? 

Does the Commission believe that the equities of the 
applicants for channel 7 are more important than 
the public interest in maintenance of healthy compe¬ 
tition in television? Petitioners have studied the 
opinion and cannot find the answers to these funda¬ 
mental questions of policy. Petitioners appreciate 
p the almost insuperable burdens of the Commission, 

but petitioners believe that as a matter of law they 

• are entitled to the answers. 

* / 

On March 31, 1955 the Commission (one Commissioner dissenting) 
reversed itself and issued a notice of proposed rulemaking (Docket 11334, 
t R. 196) requesting comments on appellants' proposals "in order that we 
may afford all interested parties the opportunity of presenting their views 

* to the Commission and that the Commission may have the benefit of such 
* views prior to taking further action M (R. 197; emphasis added). 

• The Commission called for extensive data as to the market condi- 

• \ 

tions in the Evansville area, the effects of deintermixing the area on the 
quantity and quality of television services in the area, and the extent to 
„ which the VHF channels involved could be effectively used elsewhere 
(R. 197-199). 

Voluminous evidence was submitted by appellants and others in 
Docket 11334 (R. 204-1092), and an oral argument was held in June, 1955 
(R. 1093-1502). Appellants submitted an elaborate analysis of the char¬ 
acteristics df the Evansville area television market, and documented 
expert testimony as to the effect of VHF competition on UHF stations in 

t 

other markets. Appellants urged that deleting the allocations of channels 
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7 and 9 in the Evansville area would substantially benefit the public in the 
area because it would permit the maintenance and strengthening of diver- 

j 

sified television services and competition among local-television stations. 
Appellants’ evidence also tended to show the converse j— that inauguration 
of VHF services on channels 7 and 9 would materially impair competition 
and jeopardize the continued existence of UHF stations! in the area. 

(R. 563-674.) 


During the period in which the Commission was conducting proceed¬ 
ings in Docket 11334, and other related deintermixture proceedings involv¬ 
ing other parts of the country, the Commission withheld final action on 
applications for new VHF stations in areas as to which de intermixture was 
under consideration. During September and early October 1955, how¬ 
ever, appellants became apprehensive that this policy might be changed, 
particularly in light of statements in the trade press to the effect that 

I « 

representatives of Columbia Broadcasting System and others had been : 

i « 

invited to confer and had conferred privately with the Commission con-* 

j : 

cerning allocation problems and that the Commission ^vas considering • 
summary denial of all pending de intermixture petitions (R. 1505, 1506). 

j 

Appellants and other UHF operators requested a meeting with the 
Commission which was held on October 14, 1955. At that meeting it was 
suggested by the Commission that the UHF stations represented submit 
their comments to the Commission in writing (R. 1507). Accordingly, 
on October 17, 1955, a petition for additional time to submit the requested 

i 

comments was filed by appellants. In this petition it was requested that 
final action in the Evansville proceedings on channel 7,[andtheHatfield 

I 

proceedings on channel 9 be stayed pending the issuance of a final report 

i 

and order in the pending rulemaking proceeding in Dobket 11334 on appel¬ 
lants’ proposals (R. 1504-1509). 

® In testifying before the Senate Committee on Interstate and Foreign Commerce the chairman of the 
Commission flatly stated on July 7, 1955 that "we have held them up and not; issued any grants at all 
pending the outcome of the intermixture question". (Hearings on S. 1648, 84th Cong., 1st Sess., pp 43- 
44) and see Commission Opposition to motion for stay in Case No. 12,841, p 12 , filed on August 15, 1955. 


I 
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On October 20, 1955 the Commission issued a Memorandum Opinion 

and Order in a factually similar situation in which it ruled that a formal 

petition for intervention was necessary before the Commission would con- 

# 

sider a request by a deintermixture petitioner that final action be withheld 
in a VHF comparative television proceeding pending decision in a rule- 
making proceeding. 7 The Commission ruled as follows: 

For all practical purposes petitioners’ request 
seeks an Order of the Commission restraining itself 
from deciding the above-entitled proceedings. Such 
an Order would not run against the parties to said 
proceedings but against the Commission itself be- 
, cause it would deny the Commission the right to per¬ 
form its adjudicatory function in these proceedings 
during the period of time required to dispose of the 
deintermixture request. Whether the Commission 
might delay such action is beside the point; the peti¬ 
tioners as.strangers to the above-entitled proceed¬ 
ings call upon us to order ourselves to do so. Such 
action wpuld partake of an abdication of our agency 
discretion and our responsibilities as a Commission 
in*the ordering of our business. What the petitioners 
request is in effect that the Commission call a halt 
to the above-entitled adjudicatory proceedings on 
the sole ground of the pendency of a petition, the sub¬ 
stance of which is addressed to the rule-making func¬ 
tions of the Commission. The power and authority to 
stay an adjudicatory proceeding in such circumstances 
is vested*in the Commission. For us to recognize 
, private interests in this regard would be in derogation 
of the Commission’s regulatory authority, and can 
only impede or destroy administrative processes . 

Petitioners have cited no authority whatsoever which 
tymfers'upon them any standing or right to seek, as 
» relief envisaged under administrative due process, 
such an extraordinary result in the above-entitled 
proceedings in which they have no legally cognizable 
* interest. We conceive of none. In their own rights 
petitioners* are therefore not entitled to the relief 
claimed. [Emphasis added.] 


' Biscayne Television Company. 12 Pike & Fisher R. R. 1463, 1465. The Commission's subsequent 
actions in that proceeding are now before the Court for review in Gerico Investment Company v. Federal 
Communications Commission (Case No. 13,154) 
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On November 7, 1955, in light of the Biscayne decision, appellants 

- i 

broadened their previous petition to include requests for consolidation of 
the rulemaking proceedings with the adjudicatory proceedings on channels 

j 

7 and 9, and a request for intervention in the adjudicajtory proceedings on 
those channels (R. 1545-1555). It was contended that!a grant of an author¬ 
ization for a VHF station either in Evansville or Hatfield would seriously 
prejudge appellants T requests for rulemaking ( ibid. ). j 

i 

On November 10, 1955 the Commission (Commissioners Hyde and 
Bartley dissenting) issued a brief Report and Order (R. 1573) terminating 
the proceedings in Docket 11334 (and four other deinttermixture proceedings 

i 

in other parts of the country) and denying appellants’ rulemaking petitions. 
The Commission’s Report did not purport to analyze the factual situation 

i 

in the Evansville area on the basis of the extensive evidence submitted in 

j 

response to the Commission’s detailed request therefor. The Commission 

merely concluded that allocation problems could not tie resolved on the 

| 

basis of the records compiled in Docket 11334 and th£ other similar pro¬ 
ceedings involving particular areas (R. 1576-1579). It decided to institute 
an overall nation-wide allocation proceeding (Docket J.1532) and appellants 
were invited to renew their proposals in such proceedings. The denials 

of appellants’ deintermixture petitions in Docket 11334 were expressly 

| 

made ’’without prejudice” to the consideration of their contentions in the 

i 

new proceeding (R. 1579). 

i 

The Commission took no action in its November 10, 1955 order with 
respect to the requests by appellants for intervention and stay which were 
pending before the Commission. It denied the request for consolidation 
on the ground that the rulemaking proceedings should not be confused with 
the adjudicatory proceedings. On November 15, 1955 appellants supple¬ 
mented and modified their pleadings in light of the Commission’s action 
of November 10, by requesting consolidation of the adjudicatory proceed¬ 
ings on channels 7 and 9 with the new allocation proceeding (Docket No. 
11532). ! 






On December 27, 1955 the Commission (Commissioners Hyde and 
Bartley dissenting) issued a final Decision granting the application of inter 
venor for channel 7 at Evansville and denying the competing application 
(R. 1651). No reference was made in this decision to the pleadings filed 
by appellants, or the points raised therein. However, at the same time 
the Commission (Commissioners Hyde and Bartley dissenting) issued a 
Memorandum Opinion and Order (R. 1645) denying appellants’ petitions 
for consolidation, intervention and stay. In denying the request for con¬ 
solidation the Commission stated as follows (R. 1646-1647): 

The issues in these adjudicatory proceedings and 
the evidence adduced thereunder relative to the com- 
parative merits of the respective applicants can have 
no conceivable applicability to the matters to be con¬ 
sidered in the general rule making proceeding which 
looks solely to possible revisions of the nation-wide 
• table of television channel allocations. Nor can the 
matters to be considered in the general rule making 
proceeding in any manner affect the issues in these 
adjudicatory proceedings which relate solely to which 
* of the two competing applicants in each proceeding is 
better qualified to operate a television station in the 
*. public interest. Therefore, consolidation of these 

proceedings could serve no useful purpose and would 
result only in confusion to both the rule making and 
the adjudicatory proceedings. 

The Commission refused intervention and stay primarily on the grounds 
that the request was untimely, that appellants would not be prejudiced by 
grants of VHF television authorizations and that the public interest would 
be served by making such grants. Nowhere in the Memorandum Opinion 
and Order is there discussion of the merits of appellants’ contentions that 
inauguration of VHF services in the Evansville area is contrary to the 
public interest in light of present day conditions. 
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Mid-America 

! 

Appellant Mid-America is permittee of a UHF station at Louis¬ 
ville, Kentucky. Louisville presently has only two operating television 
stations, both of which are in the VHF band. Mid-America had sought for 
several years to bring to Louisville a third station. It participated in the 

Commissions original television allocation hearings ind was successful 

i 

in obtaining an additional television allocation in the city. It secured a 
permit for a UHF television station and operated this station during 1953 

i 

and 1954, incurring a substantial financial loss. The losses became so 
severe that in April, 1954. the station was compelled to go off the air 

pending a complete study of the Louisville market and! of the possibility 

i 

of UHF operation in the area on a truly competitive basis. (R. 523-525.) 


Mid-America ultimately concluded that such operation was not pos¬ 
sible and that the only solution was to obtain an additional VHF assignment 
for Louisville. On July 1, 1954 Mid-America filed a petition asking that 

i 

the Commission amend its allocation table to assign channel 13 to Louis¬ 
ville (R. 1). No action was taken on this petition. Oh March 31, 1955 
the Commission issued its notice of proposed rulemaking on the proposal 
of Premier and Ohio Valley looking toward deletion of channels 7 and 9 as 
commercial channels in the Evansville, Indiana area ( supra , page 8). 
Appellant Mid-America participated as a party to the subsequent proceed¬ 
ings (Docket 11334) on that proposal (R. 518). Appellant supported the 
proposal with respect to the Evansville area, and requested that channels 
7, 9 and 13 be reallocated to Louisville (R. 544-546).! 


The November 10, 1955 Report and Order ( supra , page 11) which 

terminated the proceedings in Docket 11334 had the necessary effect of 

i 

denying Mid-America’s proposal in that proceeding. On the same day 
the Commission also issued a brief Memorandum Opihion and Order 
(Commissioners Hyde and Bartley dissenting) (R. 81-85) which denied 
Mid-America’s deintermixture petition and those of some 29 other 


i 

i 
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demtermixture petitioners. The Commission announced that the petitions 
would be denied in light of the institution of the overall rulemaking proceed¬ 
ings in-Docket 11532. The Commission stated, however, that petitioners 
"will, of course, have full opportunity to submit their views with respect 
* to the overall, nation-wide problem in the general rulemaking proceeding 

we are instituting today" and that after consideration of the broad problem, 

% 9 

the Commission "will be in a position to consider questions, such as those 
raised l>y the subject petitions, concerning specific channel assignments 
in individual communities or limited areas” (R. 84). 

* 

Mid-America followed the same course with respect to filing subse¬ 
quent pleadings as Premier and Ohio Valley (Statement, supra , p. 9-11). 

In short, Mid-America filed a petition on October 17, 1955 (R. 1511) and 
supplements to that petition on November 7, 1955 (R. 1557) and November 
15, 1955 (R. 1594). It, too, requested consolidation, intervention and 
stay with respect to the Evansville channel 7 proceedings and the Hatfield 

channel 9 proceedings (ibid.) Its requests for consolidation, intervention 

♦ - 

and stay, like those of Premier and Ohio Valley, were denied in the Com¬ 
missions Memorandum Opinion and Order of December 27, 1955 (R. 1645). 


* 
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! 

I 

STATUTES AND RULES INVOLVED 
Pertinent prows ions of the statutes and rules involved are set forth 

i 

in the text of the brief. 

i 

STATEMENT OF POINTS 

i 

i 

1. The Commission unlawfully granted intervenor's application for 
channel 7 at Evansville without considering important public interest 
questions with respect to the desirability of authorizing a VHF service in 
the previously all-UHF Evansville area. 

2. The Commission's grant to intervenor, its denial of appellants' 
requests for consolidation, stay and intervention, and its postponement 
of consideration of the merits of appellants' deintermixture proposals 
deprived appellants of their rights as permittees of television stations, 
which would suffer economic interference from VHF grants in the Evans¬ 
ville area, to be heard in opposition to such grants. 

3. The Commission has deprived appellants of their rights under 
Section 4(d) of the Administrative Procedure Act to fair consideration of 
their rulemaking proposals by considering ex parte evidence to which 

appellants had no chance to reply, and by taking final action in the related 

I 

adjudicatory proceeding in which appellants were not permitted to inter¬ 
vene, but which adversely affected the feasibility and likelihood of adop¬ 
tion of appellants' proposals. 

i 

i 

; 

SUMMARY OF ARGUMENT 

i 

I 

* 

j 

The Commission may grant a construction perniit for a new station 

i 

only if it can affirmatively find that the public interest, convenience and 
necessity will be served thereby. Communications Act, Sections 307, 

309. Such a finding could not properly be made here because of the 








Commissions refusal to consider the important question of whether 
inauguration of a VHF service in a previously all-UHF area would be harm¬ 
ful to the public interest. Clarksburg Publishing Company v. Federal 

♦ r 

Communications Commission (C. A.D. C., Case No. 12441). 

This important question as to the desirability of deintermixture was 

timely presented to thfe Commission by appellants both in rulemaking 

proceedings and in the proceedings on intervenor’s application. The Com- 

missions decision to defer consideration of the merits of appellants 1 

proposals to a latei* rulemaking proceeding required that the Commission 
* » 

also withhold final action on intervenor’s application until it was ready 
and able'to pass on .alb relevant and material questions as to the desira¬ 
bility of making th6 grant. 

n 

• 

Appellants, a§ existing television permittees seeking changes in 
the Commission’s rules, were entitled to fair consideration of their 
proposals. Administrative Procedure Act, Section 4(d). Such fair 
consideration is rendered impossible where the Commission makes a 
final grant of an application directly in conflict with the rulemaking pro¬ 
posal. Ashbacker Jladic^lar^^atjog- v. Federal Communications Com ¬ 
mission , 326 U S. 327. The Commission abused its discretionary 
authority to govern the drder of its proceedings by taking final action to 
create new legal rights and equities which prejudiced the consideration 
of appellants’ pending rulemaking proposals in a very substantial manner. 


17 


| 

I 

i 


ARGUMENT 

i 

i 

i 

i 

I.. INTERVENOR’S APPLICATION WAS UNLAWFULLY 
GRANTED WITHOUT CONSIDERATION OF SUBSTAN¬ 
TIAL PUBLIC INTEREST FACTORS WHICH V^ERE 
PROPERLY BROUGHT TO THE COMM ISSIONj’ S AT¬ 
TENTION. 

! 

The procedural complexity in which the proceedings in the cases 
at bar have become enmeshed tends to obscure the precise points at which 
the Commission erred. The end result, however, is patently unlawful. 

The Commission has deliberately declined to consider significant, rele¬ 
vant factors affecting the public interest prior to the making of any grant 
on channel 7 at Evansville, Indiana. 

In granting intervenor’s application, the Commission has solemnly 

i 

made the requisite statutory finding that the public interest, convenience 
and necessity will be served, but in reaching that conclusion the Commis- 

j 

sion has considered only evidence directed to comparative matters. It 

j 

has limited itself to the question whether intervenor lor the competing 

i 

applicant is better qualified to build and operate the proposed station. 

No consideration has been given to the question as to whether the pro ¬ 
posed station should be built . 

j 

A veritable galaxy of procedural justifications have been utilized to 
explain and excuse the Commissions actions lathes^-cases. But the hard 
fact remains that the Commission has adopted a procedure under which it 
has made a final grant of a television construct! on permit in one proceed- 

I 

ing (Dockets 10462, 10463) and has postponed to another proceeding (Dock¬ 
et 11532) consideration of very substantial questions bearing on whether 
that grant is in the public interest. 
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The power of the Commission to grant construction permits and 

9 

station licenses is limited to cases in which it affirmatively is able to 
find that the public interest, convenience and necessity will be served 
by the grant. Communications Act, Sections 307(a) ,309, 47 U. S. C. 

* 307 (a), 309. And in making such a finding the Commission must con- 
sider every relevant factor bearing upon the public interest which is 
brought to its attention. Clarksburg Publishing Company v. Federal 
Communications Commission (C. A. D. C. Case No. 12441, decided 


June 9, 1955; The Enterprise Company v. Federal Communications 
Commission (C. A. t). C Case No. 12577, decided December 29, 1955). 


It has not discharged that responsibility here. 


Appellants took every proper step to persuade the Commission to 
consider the adv£r^e effects of the impact of a VHF station in the Evans¬ 
ville area before it authorized such a station to be built. Appellants 
have petitioned for rulemaking, have sought to consolidate the rule- 
making proceedings with the comparative proceedings, have sought 
stays of final actions in the comparative proceedings, and have sought 
intervention in the comparative proceedings (Statement, supra , p.6-11, 13-14) 
The Commission may complain that it was burdened with too many plead¬ 
ings by. appellants; it cannot claim that it was not fully apprised of ap¬ 
pellants 1 contentions! 




* Extensive evidence adduced by appellants in the abortive rulemak¬ 
ing proceeding in Docket 11334' tended to show that UHF stations cannot 
survive in competition with VHF stations in the same area (R. 518-674). The 
''♦probative value of that evidence has never been questioned by the Com¬ 
mission. Nor has the Commission denied the seriouness of the conse¬ 
quences to the Evansville public which would flow from failure of one or 

both of the UHF stations in the Evansville area, with resultant loss of 

♦ 

television service and obsolescence of UHF receiving equipment. When 


% 

> 
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the proceedings in Docket 11334 were summarily terminated without any 

| 

decision on the merits (Statement, supra , p. 11) the Commission 
promptly instituted the new over-all proceeding in Docket 11532. In the 
Notice of Proposed Rulemaking (FCC 55-1124) in Docket 11532, the Com- 

i 

i 

mission said as follows (p. 1): 

i 

But despite this tremendous growth, it is evident 
from recent experience that a nationwide competitive 
television service has not been realized to the extent 
contemplated at the time the Commission issued its 
Sixth Report and Order. Many of the smaller com¬ 
munities are without a first local outlet and the ex¬ 
pansion of multiple, competing services in t|he larger 
economic and population centers of the country is lag¬ 
ging. Difficulties encountered in achieving Successful 
operation of stations in the UHF band have been a sig ¬ 
nificant factor leading to this situation . [Emphasis 
added. ] 

i 

When the Commission issued its final decision on December 27, 

i 

1955 (Statement, supra, p. 12) making a grant to intervenor of a con- 

j 

struction permit for VHF channel 7, the important questions left unsettled 

by the November 10, 1955 Report and Order were still unsettled. Since 

j 

the Commission was fully aware of the public interest factors advanced 
by appellants, it had a duty to the public to weigh those factors before 
making a grant. Clarksburg Publishing Company v. Federal Communi¬ 
cations Commission (C.A. D. C. Case No. 12441). As the Commission 
itself has said in Paramount Television Productions, Inc., 8 Pike & 

i 

Fischer, R. R. 459, 462: 

i 

* * * the duty of the Commission to grant licenses only 
if the public interest * * * will be served * * * requires 
a finding based upon the record in light of the public in¬ 
terest at the time of the issuance of the license. If after 
a hearing on an application and prior to final decision the 
public interest requires a change in the rules which would 
preclude a grant of the application, obviously, such ap¬ 
plication cannot be granted. 
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Appellants, as existing UHF permittees, 8 unquestionably had the 

i 

right to be heard before a final grant was made for a new competing ser¬ 
vice in the area. Federal Communications Commission v. Sanders Bros . 
Radio Station, 309* U S. 470. Normally Sanders rights are asserted in 

adjudicatory proceedings, but in the present cases the particular public 

% 

interest factors which appellants desired to be urged could not appropri¬ 
ately be raised in those proceedings. 

To delineate the procedural situations with which appellants were 
confronted in these cases, it is necessary briefly to describe the Com¬ 
missions scheme of television licensing. The Commission has adopted 
a fixed television allocation plan pursuant to which channels are assigned 
in particular communities. Applications for such channels in any other 
communities will not be accepted by the Commission. Section 3. 607 (a) 
of the Commission’s Rules, 1 Pike & Fischer, R.R. p. 53:615. See 
Logansport Broadcasting Corporation v. United States, 93 U. S. App. D. C. 
342, 210 F. 2d 24. .. 

The effect of this procedure is to exclude from licensing proceedings 
any consideration of the public interest in assignment of television channels 
to particular localities. These policy questions are considered by the 
Commission only in rulemaking proceedings, and are treated as essentially 
legislative in character. Thus, in television, the Commission makes part 

of its public interest determination in a rulemaking proceeding ( i. e. , to 

* 

decide whether the channel should be allocated to community X or com¬ 
munity Y) and the Qther part of its public interest determination in a 
licensing proceeding (i. e., to decide whether applicant A or applicant B 
should be chosen to operate the station). 


+ 


# 


The rights of appellants as petitioners for changes in the Commission’s rules are considered in Point 
II, infra. 


* 
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There is no invalidity in this two stage proceeding so long as at the 
time of the final grant all public interest factors have been resolved and 
the rights of all interested parties are protected . In the present case, 
however, these procedures have been misapplied so as to disregard such 
factors and destroy such rights. 

It seems evident that a party in interest whose Objection to a pro- 

j 

posed television station is based upon allocation considerations is re- 

i 

quired to present his objections in a rulemaking proceeding. To illus¬ 
trate, Mid-America believed that channel 7 should be assigned to Louis- 

7 | 

ville instead of Evansville. How could it seek to achieve this result? It 

S 

could not secure a change in the rules in the licensing proceeding, any 

i 

more than it could obtain consideration of an application for the channel 

i 

in Louisville without having the rules changed. Thus* appellants were 

i 

forced by the Commission’s procedure to petition for changes in the rules 
in order to present their objections to a grant on channel 7 at Evansville. 

i 

At that point the Commission had before it two basic public interest 

! 

questions with respect to channel 7. Should channel 7 be assigned to 

Evansville at all, and if so, to whom should it be licensed? The Com- 

i 

mission was not required to decide these questions in the same proceed- 

i 

ing. But decision of both questions was obviously necessary before it 

i 

could rationally be concluded that a grant at Evansville on channel 7 would 

i 

be in the public interest. In light of the substantial evidence before the 
Commission indicating that the intermixture plan emltodied in the Sixth 
Report had not operated in the public interest, the Commission could not 
proceed as if its public interest determinations in the Sixth Report in 1952 

i 

based upon theoretical considerations were still correct in 1955 in light of 

! 

actual experience. 

Appellants reasonably assumed that the Commission would decide 
the rulemaking proceedings promptly, and that in any event it would not 


make a VHF grant in Evansville unless and until it resolved all pertinent 
pending questions before it. For a time the Commission seemed to be 
following that policy in deintermixture matters (Statement, supra , p. 9) 

In October, 1955, however, the Commission issued its Biscayne decision 
(Statement, supra , p. 10-11) which suggested that the Commission major¬ 
ity regarded rulemaking proceedings as totally unrelated to licensing pro¬ 
ceedings, even where the specific channel involved in the licensing pro¬ 
ceeding was the subject of the rulemaking proceeding. The decision also 
indicated that petitioners for rulemaking are required to seek interven- 
4 tion in comparative proceedings if they wish to avoid having prejudicial 
action taken by the Commission in the comparative proceedings. Appellants 
thereupon promptly sought relief in the adjudicatory proceedings by appro¬ 
priate pleadings seeking consolidation, stay or intervention. But these re¬ 
quests were all* denied (R. 1645). 

The denials of appellants T requests for intervention and stay were 

* 

based in part upon a holding that no good cause was shown for late filing 
**{R. 1647-1649). Examination of the chronology involved shows the arti¬ 
ficiality of this conclusion. The channel 7 comparative proceedings were 
'designated for hearing in April, 1953 (R. 1648) long before appellants’ 

9 

stations went on the air, and at a time when rulemaking petitions of the 
type here involved were barred by the so-called one-year rule. At that 
point the intermixtuije pattern established by the Sixth Report had not had 


9 Mid-America's UHF station in Louisville went on the air in the fall of 1953 and its losses were so heavy 
that it was forced to suspend operation in the spring of 1954. After study of possible solutions for its prob¬ 
lems, Mid-America fil^d its first petition to add an additional channel in Louisville in July 1954 (State- 
rtieftit, supra , p. 13). It cJn scarcely be accused of laches for its desire to exhaust all possibilities of oper¬ 
ating a UHF station successfully before seeking a change in the television allocation plan. Premier and Ohio 
Valley went on the air in the fall of 1953. They were able to operate in a UHF-only market and. therefore, 
had no occasion to seek any relief until a nation-wide pattern of UHF failures became established in the lat¬ 
ter part of 1954. 

10 Section 3.609 of the Commission’s Rules in 1953. This provision has now been deleted. 
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a fair trial, and appellants were in no position to urge deintermixture, 
even if they had been so inclined and the rules had permitted it. Thus 
appellants had no occasion to intervene at the time hearing was desig- 
nated and intervention would be "timely". And in 195^, when petitions 
for deintermixture were filed by appellants, they had every reason to 
assume, as indicated above, that their contentions would be fully consid¬ 
ered and decided in the rulemaking proceedings. Intervention would have 

been wholly inappropriate if the Commission’s television licensing scheme 

| 

were taken at face value. 

j 

The Memorandum Opinion and Order denying appellants’ requests 

strongly supports appellants' original view that the comparative proceed- 

| 

ings do not present the appropriate arena for resolution of appellants’ con¬ 
tentions. In denying the requests for intervention and stay the Commission 
rules that appellants had failed to show (R. 1648): 

| 

i 

how their participation will assist the Commission in the 
determination of the issues in these proceedings. None of 
the issues in any manner contemplates interposing into 
these adjudicatory proceedings rule making matters or 
economic injury to existing broadcast services. These 
are the matters asserted by petitioners. Further, we 
believe the rule making matters, which are of general 
applicability, are improper for consideration in these 
adjudicatory proceedings . [Emphasis added' 1 

i 

In light of this ruling, timeliness of intervention becomes singularly un¬ 
important. If intervention will not be allowed in any event, it is quite im¬ 
material when it is sought. 

S 

There is a further reason why the timeliness of attempted interven¬ 
tion is not siginificant here. Appellants explicitly sought not only inter- 

I 

vention in the comparative proceedings but consolidation of the rulemak¬ 
ing with the comparative proceedings (Statement, supra , .p. 11-14). The 
Commission did not deny consolidation for lack of timeliness. No rule 


i 

i 


! 
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of the Commission specifies a time limit for seeking consolidation. The 
♦ 

Commission denied .consolidation on the ground that the issues in the rule - 
making proceeding had no applicability to the issues in the comparative 
proceeding (Statement, supra , p. 12). 

In sum, it is evident that the Commission has misused its other¬ 
wise proper television procedural scheme to avoid considering important 
issues duly presented to it by parties in interest. At a time when the 
Commission had before it unresolved basic questions as to the sound¬ 
ness of its present intermixed allocation plan, and it was holding a pro¬ 
ceeding to resolve'those questions, the Commission nevertheless made 
a grant of a first VHF station in a UHF market The Commission made 
a public interest determination without considering a principal, if not the 
principal, public interest question involved. Its decision should be re¬ 
versed. k 

♦ 

♦ A 

% 

* 
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n. | 

The Procedure Followed By the Commission Unlaw¬ 
fully Deprived Appellants of Fair Consideration of 
Their Rule Making Prop osals j _ 

j 

In Point L supra, it was demonstrated that the grant of a construction 
permit on channel 7 to intervenor was unlawful because made without con¬ 
sideration of important public interest factors. Quite apart from the 

j 

illegality of the grant in and of itself, it also had the collateral effect of 
unlawfully depriving appellants of fair consideration of their pending rule- 
making requests pursuant to Section 4 (d) of the Administrative Procedure 
Act, 60 Stat. 238, 5 U. S. C. 1003 (d) 11 j 

i 

i 

Appellants were entitled to full and fair consideration by the Com- 

i 

mission of their proposals for deletion of VHF channels 7 and 9 in the 
Evansville area and the reallocation of those channels to Louisville, 
Kentucky. An authorization which permits construction and operation of 

a station on channel 7 at Evansville clearly constituted a prejudgment of 

i 

the questions raised by appellants. The present case^ present a striking 
parallel with Ashbacker Radio Corporation v . Federal Communications 
Commission , 326 U. S. 327, in which it was held that the Commission may 
not lawfully grant an application for a frequency before considering a 
mutually exclusive competing application for the samO frequency. 

The Commission argued in Ashbacker, as in thb cases at bar, that 
no prejudice could result from the order of procedure adopted, and that 
such order of procedure is a matter confided to the discretion of the Com- 
mission. In other words, the Commission took the extraordinary position 
that it could make a grant to one applicant and permit him to build his 

j 

station and then hold a fair hearing on the proposal of the competing 
applicant. The Commission was confident of its ability to ignore the 

j 

The Section provides: "Every agency shall accord any interested person the right to petition for 
the issuance, amendment, or repeal of a rule." 


practical consequences of its own action. The Supreme Court disagreed. 
It doubted the ability of an agency which had decided an issue one way 
before hearing the contentions of a party to give that party a fair hearing 
on the issue. Cf. Unrted States ex rel Accardi v. Shaughnessy , 347 U.S. 
26. 12 The Comrnission’s present contention -- that it can consider dein¬ 
termixture of the Evansville area with an open mind when it has just made 
a final VHF grant to that previously all-UHF area --is equally bizarre. 

9 

For a substantial period of time the Commission evidently recog¬ 
nized the absurdity of making VHF grants in all-UHF areas until it could 

definitively resolve the deintermixture question before it. The Chairman 

» 

of the Commission advised a Senate Committee in the summer of 1955 
that all such grants were being withheld. And no VHF grants in the areas 
•in which the Commission was considering de intermixture were in fact 
made during the pendency of the Evansville proceeding (Docket No. 11334) 
and the other area de intermixture proceedings which were terminated on 
November 10, 1955. (Statement, supra , p. 9) 

The Orders of November 10, 1955 summarily terminating the 
de intermixture proceedings did not constitute a disposition of those pro¬ 
ceedings on their merits. As has been pointed out, the questions were 
simply shifted to the new allocation proceeding (Docket No. 11532) which 
the*Commission instituted on the same day. The Commission majority, 
while clearly stating in its November 10, 1955 opinions that its denial of 

4 

the deintermixture petitions was without prejudice to their consideration 
in the new proceeding (Statement supra , p. 11), was obviously of the 
^view that sweeping the issues in those proceedings under the rug (i. e., 
into the new proceeding) eliminated any further necessity of deferring 
action on new VHF grants. The dissenting opinion of Commissioner 
. Rosel H. Hyde to the Report and Order of November 10, 1955 is highly 

As Commissioner Hyde noted, the Commission in disposing of Appellants’ Petitions considered 
material outside the record to which Appellants have not had an opportunity to reply (R. 1583). 
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illuminating (R. 1583): 

The procedures which have been invoked at this 
time can only be interpreted as putting the jpetitions 
(and the formal proceedings heretofore held on a 
number of them) out of the way, although obviously, 
such procedure is not at all necessary to the general 
rule-making proceeding proposed. 

But the obvious reason for the sudden haste of 
t he majority in taking the present action is to clear 
the decks for the immediate grant of VHF applications 
in a number of communities involved in the deinter~ 
mixture cases, and in other communities in which de¬ 
intermixture has been suggested and peremptorily 
turned down. The deintermixture petitions! which 
have been turned down request stays in the pending 
VHF proceedings. Therefore, these requests for 
stays are here being denied without proper findings 
or without proper consideration of the matejrial sub¬ 
mitted in their support. But if the evidence which 
has been adduced by the petitioners (and not consid¬ 
ered by the majority) has merit, the grant of these" 

VHF applications may well have the effect of denying 
the very relief sought by the proponents of de intermix¬ 
ture prior to the determination of the general rule- 
making proceedings. Without passing upon the con¬ 
tentions made by the various petitioners, aid without 
evaluating the evidence that has been adduced upon 
the record, the Commission may, in granting the VHF 
applications, effectively eliminate many UHF stations 
which are presently in operation and in many instances 
render the cases moot. Thus, we have a situation 
not too dissimilar from that presented in the Ashback - 
er case whereby the Commission, by making a grant 
to one applicant before it is effectively denying relief 
to another party, and without giving that party its day 
in court. The actions of the Commission in making 
further VHF grants in these areas can but have the 
effect of seriously hampering and perhaps of unalter¬ 
ably precluding the Commission from giving proper 
and adequate consideration to the overall study of the 
allocation plan. [Emphasis added. ] 

i 

j 

Commissioner Hyde T s analysis proved all too well fouijided. Following its 
November 10, 1955 Report and Order, the Commission made a series of 


! 
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VHF grants, three of which are before this Court in the present cases, 

•.and the cases which have been consolidated for argument with the present 
♦ 

cases. 13 

When the Commission on December 27, 1955 denied appellants’ 
requests for consolidation, stay and intervention and, by separate deci¬ 
sion, granted intervenor’s application, it purportedly took account of the 
contention that grant of a VHF frequency in Evansville, Indiana would 
prejudice the consideration in the rulemaking proceeding of whether such 
grants should be'permitted. The Commission said (R. 1649): 

We are unable to discern any prejudicial effect 
grants of the facilities sought in the comparative 
hearing' proceedings can have on the general rule 
making proceeding in Docket No. 11532. The issu¬ 
ance of construction permits for operation of such 
facilities cannot operate to negate the Commission’s 
rule making power should it subsequently be deter¬ 
mined that it is in the public interest to order any 
stations constructed to operate on channels other than 
♦ those now involved. Allocations to the cities of 
Evansville and Hatfield, Indiana and to Louisville, 

Kentucky may all be substantially modified as a re¬ 
sult of the rule making proceeding. On the other 
hand, it may be that no modifications in these com¬ 
munities will result or that modifications may be 
made in some but not all of them. Regardless of 
the determinations made, authority to effectuate 
all necessary changes is specifically conferred upon 
the Commission by Section 303 (f) of the Communica¬ 
tions Act of 1934,! as amended. Thus, while petition¬ 
ers have here based their requests for relief on sup¬ 
posititious eventualities in the said rule making pro¬ 
ceeding, should such eventualities be realized any 
action taken in the above-entitled comparative hear¬ 
ing proceedings would in no way preclude effectuation 
of the determinations made. 


Case Nos. 13034. 13035, 130o8, 13039. 




13 
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j 

This approach is essentially the same as the Commission’s dis¬ 
credited position in Ashbacker . It was eloquently answered in the joint 
dissent of Commissioners Hyde and Bartley in one of the companion 
cases) 14 

j 

Recently, on November 10, 1955, the Commis¬ 
sion in its Notice of Proposed Rule Making, Docket 
No. 11532, recognized that ’’difficulties encountered 
in achieving successful operation of stations in the 
UHF band have been a significant factor” ini our ad¬ 
mitted failure fully to realize the objectives of the 
Sixth Report and Order. In the same Notice the Com¬ 
mission assured all concerned that ”to the extent 
that any of the present difficulties may be alleviated 
by possible revision of the present allocation system, 
such possibilities will be fully explored. ” It is ob¬ 
vious that deintermixture in Madison, as iri other 
localities, is one of the ’’possibilities. ” 

i 

Yet in complete disregard for the rule making 
proceeding, a grant is made which will complicate 
and hinder proper consideration of proposals which 
the Commission has stated would be fully explored. 

The argument may be made that the grant of a per¬ 
mit for construction of a station to operate on Chan¬ 
nel 3 does not, as a matter of law, preclude the 
Commission from modifying the permit to specify 
some other channel in accordance with the require¬ 
ments of the rule making proceeding. The implica¬ 
tions of this are that the Commission could first 
find that a grant on Channel 3 is in the public interest 
and then on completion of rule making, which is now~ 
in process, find that a grant on Channel 3 is not in 
the public interest. If this method of doing business 
is not arbitrary and capricious, the result might satis¬ 
fy legal theory. The difficulties inherent ih such 
judgment gymnastics are made more apparent if con¬ 
sideration is given to the factual situation. ! It is mani¬ 
fest that any modification from Channel 3 to the UHF 
would involve a substantial loss of funds by the grantee. 
There would also be inconveniences and losses imposed 


Radio Wisconsin. Inc . (Docket 8959, FCC 55-1217) now pending on appeal sub nom. Monona 
Broadcasting Company v. Federal Communications Commission (Case No. 13039). 


I 
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upon the public. The Commission has been most 
loathe in the past to disturb existing operations or 
equities. .Such matters would be relevant consid¬ 
erations in determining whether an order of modifi- 
. cation would.be in the public interest. The expense 
of a hearing has been cited as a ground for not mak¬ 
ing an allocation change. See Memorandum Opinion 
and Order released November 1, 1955 (Mimeo No. 
FCC 54-1355, 12068). The drastic procedure of 

• ordering a modification of permit or license has 
been used only in the most compelling circumstances. 

***** 

Thus far the Commission has decided in the 

» 

Madison de inter mixture proceeding that such pro¬ 
ceeding is not the proper forum for the determina¬ 
tion of issues presented by the de intermixture peti¬ 
tions. No decision was reached upon the merits 
because the problems were "nationwide” in scope 
(FCC 55-1125). The Commission by majority vote 
has decided today that because of fhemattire of these 
adjudicatory proceedings this, too, is not the proper 
forum to consider de intermixture. The Commission 
has decided that the pending rule making proceeding 
is the forum where proposals and petitions concern - 
*•* ing d$intermixture should be heard. However, at 

the same time it recognizes the rule making proceed¬ 
ing as the proper forum, the Commission is deciding, 
k as -a practical matter, the very issues it proposes to 

• consider in- the future. This type of procedural double 

. * talk is akin to the procedures invalidated by the Su¬ 

preme Court in Ashbacker vs. U.S. [Emphasis 

• supplied. ] 


t 


« 


/ 


» 


« 

» 


. » 
* 


* It may be argued‘that the Ashbacker decision is not in point here 

because appellants do not have the statutory right to a hearing conferred 

on applicants by Section 309 (b) of the Communications Act. But this 

‘argument rests upon a misunderstanding of the Ashbacker rule. Ashbacker 

establishes a rule of law as to limits on agency discretion in controlling 

the method of proceeding to consider matters before the agency for 

decision. It reflects the truism (which should never have had to be 
— • 

stated) that an administrative agency should not take action on one matter 
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i 


which will prejudge other proceedings before it. See Delta Air Lines , 

Inc, v. Civil Aeronautics Board (C. A. D. C. No. 12,694, decided October 
24, 1955). I 

To be sure, in Ashbacker the Court's holding was that the prejudicial, 
unfair order of procedure there adopted by the Commission deprived 

i 

Ashbacker of its statutory right to a fair hearing. But no distinction is 
thereby created. In the present cases, the Commission's prejudicial, 
unfair order of procedure has deprived existing television station permit¬ 
tees of the statutory right to fair consideration of their proposals for 
amendment of the Commission's television allocation rules. Administra¬ 
tive Procedure Act, Section 4(d). 

The power of the Commission to allocate frequencies by rulemaking 

procedures which was sustained by this Court in Logansport Broadcasting 

Corporation v. United States, 93 U.S. App. D. C. 342, 210 F. 2d 24, is 

- | 

not a carte blanche authorization for arbitrary action. The right to utilize 
a particular type of procedure does not create the right to prejudge the 
issues therein. Section 4 (d) of the Administrative Procedure Act and 

, c i 

Section 1.702 of the Commission's Rules afford appellants the right to 
petition for rule changes. That right may not be made an empty one by 
procedural manipulation. 

Presumably the Commission recognizes that in the new television 
allocation proceeding (Docket No. 11532) appellants ipust be given full 
opportunity to participate and present their views. But the Commission 
majority evidently takes the view that the right to have proposals consid¬ 
ered does not carry with it any right to have them considered fairly . 

The Commission evidently arrogates to itself absolute discretion to take 
— 

Section 1.702, 1 Pike & Fischer, R. R. p. 51:361 provides as follows: "Petition for Amendment 
or waiver of rules. - Any interested person may petition for issuance, amendment, repeal or waiver of 
any rule or regulation. Such petition shall show the text of the proposed rule} or its change, and set 
forth the reason in support of the petition." 


I 




final actions which not only prejudge the pending rulemaking proceeding, 
but seriously diminish the Commission’s power to grant prompt and effec¬ 
tive relief in that proceeding. For it is very clear that the power of the 
Commission to deintermix the Evansville area in the near future has been 

abdicated by a fiijal VHF grant in that community which could only be 

♦ 

modified (over the permittee’s objections) after lengthy proceedings pur¬ 
suant to Section 316 of the Act, 47 U. S. C. 316. 

Existing stations have well defined and important rights under the 
law. By granting intervenor an authorization for a station, the Commis¬ 
sion has conferred those rights on it. They are more easily conferred 
than taken away. In the early case of Federal Communications Commis¬ 
sion v. Nelson Bros. Bond & Mortgage Co. , 289 U. S. 266, 285, the 
Supreme Court recognized that, in carrying out its allocations functions 
under the Act, the Commission is required to give consideration to the 

% 

equities of existing stations. See also Yankee Network, Inc. v. Federal 
Communications Commission , 71 U. S. App. D. C. 11, 107 F. 2d 212. 

This principle is firmly written into Section 316 of the Act, which provides 
as follows: 


Sec. 316. (a) Any station license or construction 
permit may be modified by the Commission either for 
a limited time or for the duration of the term thereof, 
if in the judgment of the Commission such action will 
promote the public interest, convenience, and necessity, 
or the provisions of this Act or of any treaty ratified 
by the United States will be more fully complied with. 

No such order of modification shall become final until 
the holder of the license or permit shall have been 
notified in writing of the proposed action and the grounds 
and reasons therefor, and shall have been given reason¬ 
able opportunity, in no event less than thirty days, to 
show cause by public hearing, if requested, why such 
order of modofication should not issue: Provided, 

♦ That where safety of life or property is involved, the 
Commission may by order provide for a shorter period 
of notice. 
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If the Commission were to decide, as a result o^ its proceedings in 
Docket 11532, to delete Channel 7 from the Evansvilld area, it would be 
necessary first to hold a full-dress, time-consuming,! adjudicatory pro¬ 
ceeding in which the burden of proof would be on the Commission to estab¬ 


lish that the proposed shift was in the public interest. I For Section 
316(b) provides: 


(b) In any case where a hearing is conducted pur¬ 
suant to the provisions of this section, both the burden 
of proceeding with the introduction of evidetice and the 
burden of proof shall be upon the Commission. 

That is a burden which the Commission assumed when it made the grant. 

i 

Thus the act of making a grant on Channel 7 created kn important legal 
obstacle to the adoption of appellants’ deintermixture proposals. Since 
adjudicatory proceedings frequently take months or ydars to complete, 
the Commission has not only made it more difficult for appellants’ pro¬ 
posals to be placed into effect, but has made necessary a long period of 
delay before such proposals could possibly be given effect. 

i 

The Commission’s deference to the equities of existing stations has 

i 

never been limited to the requirements of Section 316. The Commission, 
throughout its history, has been extremely reluctant to take any action 
which reduces or impairs the rights of existing statidns if it can find any 

i 

other method of solving the problems confronting it. And this policy has 
been followed not only in individual licensing proceedings but also in 
general and over-all rulemaking proceedings. A few examples are listed 
below. 


1. TREATMENT OF EXISTING TELEVISION STATIONS IN 

THE ORIGINAL ALLOCATION PROCEEDING OF 1948-1952 

i 

In the television allocation proceeding which led to the Sixth Report 
and Order, the Commission was faced with a problem of allocating chan¬ 
nels throughout the United States in order to avoid destructive electrical 

I 


i 


i 
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interference which was being created by the assignments then in effect. 

The Commission recognized that its consideration of this problem would 
be greatly complicated if it made new grants while it was resolving this 
problem. Accordingly, in marked contrast to its present approach, it 
imposed a freeze on.'new grants. See Par. 2, Sixth Report and Order, 

1 Pike & Fischer, R.R. p. 91:602. 

The approach the Commission took to the allocation problem is 

highly significant in the present context. While a scientific allocation 

* * 

scheme would have required shifting the channels of many of the existing 

stations to fit in with the over-all scheme and reduce the objectionable 

interference, the Commission did not follow that course. It carefully 

built its allocation plan around existing stations. Where absolutely neces- 

sary, show cause orders for channel shifts were issued to a few stations, 16 

% 

but in no instance dicT the Commission compel a station to shift channels 
where the station objected to doing so, even though a more desirable 
allocation, could have bqen effected if the shift were required. 17 Especially 
significant is the fact that in those cases where a change to another VHF 
channel could not be accomplished, consistent with the technical rules 
adopted in 1952 proceedings to prevent the objectionable interference, the 

♦ 

s 

Commission did not require existing VHF stations to move to the UHF. 

On the contrary, it expressly made exceptions to its minimum mileage 

separation rules so as to permit existing stations to continue operations 

in the VHF in violation of the existing rules. The Commission stated: 18 

# 

We recognize that a few existing operations do not 
comply with the minimum separations set forth 
above. It has not been possible to remove these 
cases without unwarranted dislocation. 


, xo See, e.g.. Zenith Radio Corp. v. Federal Communications Commission, 93 U. S.App. D.C. 284, 

✓ 211 F. 2d 629-. 

See Pars. 629-631, Sixth Report and Order, 1 Pike & Fischer, R. R. p. 91:863. 

See Sixth Report and Order, paragraph 120, 1 Pike & Fischer, R.R. p.91:638. 
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In other words, the equity of the existing stations was considered more 
important than the interference they would create. 


2 COMMISSION ACTIONS IN THE CLEAR CHANNEL AND 
DAYTIME SKY WAVE PROCEEDINGS. 

I 

The Commission has recognized that its consideration of allocation 
proposals might be embarrassed by authorizations for new stations which 
would have to be modified if a proposed rule were adopted, not only in 

j 

television, but also in AM broadcasting. For some years the Commission 

i 

has maintained a ban on the processing of applications for AM radio 
stations on so-called M clear channels” solely because of the possibility 
that such stations would have to be deleted if the Commission should 

i 

afford greater protection to clear channel stations as a result of its rule- 
making. It has done so despite the fact that it has recognized that the new 
AM service being withheld is needed. Thus, in one case, after a grant 

j 

was made, it set aside an order permitting actual operation solely because 
of the effect the grant might have on future changes in the rules. The 

i 

Commission decided to broaden its earlier freeze by withholding grants 

I 

which might involve day-time skywave interference under prospective 

rules which were under consideration by the Commission. In explaining 

i 

the reason for the imposition of this freeze, the Commission said it was 
adopted because the Commission might be 

i 

i 

I 

embarrassed by the continued authorization of opera¬ 
tions of the type here involved as well as of daytime- 
only authorizations. We recognize that there is some 
validity to the distinction originally made in applying 
the ”freeze” to the extent that full-time stations could 
more easily come into compliance with any new rules 
which might be adopted as a result of the proceeding 
in Docket 8333 than daytime-only stations. However, 
it also seems clear that unlimited-time stations on the 

i 

clear channels which operate, as does Station KSOX, 
with different power and/or antennae daytime and night¬ 
time will incur financial and contractual cbmmitments 





in reliance on their extended daytime coverage 
which would be a serious obstacle to their revert- 
4 ing to an operation with a smaller daytime service 

area. Moreover, they will develop an audience 
following in the areas which they serve which will 
be discommoded by any future withdrawal of such 
^ service. We do not believe that any additional 

situations of this type should be created 1 Roy Hof - 
heinz ; 9 Pike & Fischer, R.R. 784c.] 19 

The Commission’s action in this connection was sustained by this Court 

in Harbenito Broadcasting Co., Inc , v. Federal Communications Com- 

4 qaission^ 94U.S. App. D.C. 329, 218 F. 2d 28. 

« 

The Commission’s decision approved in Harbenito rested upon a 
realistic appraisal of the adverse effects of a new grant upon rulemaking 
proceedings which might require its modification. The present cases 
reflect an arbitrary and capricious refusal to recognize or give any weight 
to the same kinds of effects. 


3. THE COMMISSION’S ACTION WITH RESPECT TO 

TELEVISION ANTENNA HEIGHTS 

f ft- * 

The extent to which the Commission will go to protect existing 
equities was dramatically illustrated by its action in a recent controversy 

# involving the rules with respect to antenna heights of television stations. 

On July 20, 1955 the Commission adopted an order amending 
Section 3. 614(b) of its rules to permit VHF television stations in zone 1 
(a large area in the Eastern part of the United States) to use maximum 

power a{ antenna heights up to 1250 feet instead of 1000 feet, as previously 

* 

provided in the rules., The effect of this order would have been to increase 

\ - 

19 

See also Section 1.371, Footnote 10(b) of the Rules. 1 Pike & Fischer. R.R. p. 51:265, 269, where 
it is stated: "It further appearing, that the purpose of said policy is to avoid the making of new daytime 
or limited time assignments on the clear channels which may not conform to the Rules and Regulations 
and Standards of Good Engineering Practice which may be adopted as a result of the proceedings in 

* Docket No. 8333 and thus render the Commission’s decision in Docket No. 8333 nugatory or make neces¬ 
sary extensive reassignments and deletions of stations in order to effectuate said decision." 
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the coverage of any VHF stations which availed themselves of the liberal - 

i 

ized rule. In response to petitions for rehearing, the Commission on 

! 

December 1, 1955 released an order (FCC 55-1198) rescinding its pre¬ 
vious order and consolidating the antenna height proceeding (Docket 11181) 

i 

with Docket 11532 (the new over-all allocation proceedings instituted on 

November 10, 1955). The Commission rescinded its prior order because 

i 

it recognized that the amendment to Section 3.1614(b) involved factors -- 
maximum antenna heights and powers — "which are b^sic to the structure 
of the television system". Therefore, the Commission felt that consider¬ 
ation of the proposed amendment must await the overtall allocation pro¬ 
ceeding. 

Despite its salutary recognition that increasing the coverage of VHF 

stations could have the effect of prejudging the over-all rulemaking pro- 

i 

ceeding, the Commission nevertheless adopted an amendment to Section 
3. 614(b) to take care of a situation involving an existing station which had 
taken certain action in reliance on earlier rulemaking proposals of the 
Commission which had never been finally adopted. 

i 

The Commission pointed out in this Report and 0rder of December 1, 
1955 that during the general television allocation proceedings it had issued 
a Third Notice proposing increased maximum antenna heights, but that in 

i 

the Sixth Report it had finally adopted maximum limitations more restric¬ 
tive than those stated in the Third Notice. It further pointed out that the 

Commission had issued an authorization to a particular station to relocate 

i 

an antenna site at a point farther distant from the principal city to be 
served, and that this authorization had been acted upon after the issuance 

I 

of the Third Notice and before the issuance of the Sixth Report. 

The Commission said: 

■ 

! 

To apply the maximum heights and powers adopted in 
the Sixth Report and Order to a station whose trans¬ 
mitter site was relocated, by authorization of the Com¬ 
mission, at a time when the licensee’s choice of a new 


i 
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site was influenced by the maximum heights and 
powers announced in the Third Notice, would, in 
the opinion of the Commission, work undue and 
unnecessary hardship on such a station. For this 
reason, the Commission is of the view that con¬ 
siderations of equity justify permitting utilization 
of present maximum powers at the antenna height 
specified*in such authorization. 

Thus the*Commission was so moved by the equity of an existing station 
which had taken certain action in reliance on a highly tentative rulemaking 
proposal of the Commission (the Third Notice) that it decided to let that 
station increase height of its antenna at a time when no other stations 
were to be granted similar permission. Thus the Commission has effec¬ 
tively served notice that the equities of this particular station will out¬ 
weigh any public interest considerations presented in the over-all proceed¬ 
ing. Could there be clearer proof of the tremendous impact of the equities 
which are recognized once a station is authorized and built? 


It is unthinkable that the Commission would undertake to revise its 
television allocation plan without regard to existing facts — including the 
channel assignments of existing stations — and the effect on public and 
private interests which would flow from any revision. Apparently in full 
recognition of this fact, the Commission has explicitly called for informa¬ 
tion in the new allocation proceeding as to ’’The effect of any proposals on 
the assignments occupied by existing stations” (F. C.C. 55-1124). Thus 
the Commission has tacitly admitted that existing station channel assign¬ 
ments are relevant, while stoutly denying that it will be influenced by a 

* 

new one’. 

It is’anticipated that appellee will rely primarily upon the case of 

w 

Federal Communications Commission v. WJR, The Good Will Station, Inc. , 
337 U.S. 265 as standing for the proposition that the Commission has 


« 
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i 
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absolute discretion as to whether it will withhold action in any adjudicatory 

i 

proceeding pending consideration of any change in the Commissions rules, 
without regard to the relationship of the two proceedings and the public 

j 

interest factors presented. The WJR decision, however, cannot properly 
be interpreted as standing for any such broad proposition. Further, there 
are marked distinctions between the factual situation in WJR and the 
situation in the cases at bar which call for the application of procedural 

i 

principles different from those held to be lawful in WJR. 


In WJR an existing station objected to a grant on the ground, among 

" 

others, that if a particular proposal in the clear channel allocation pro¬ 
ceeding should be adopted and the station should apply! for increased power 

under the revised rules and be granted such increase it would then be 

— 

entitled to protection against interference from transmissions of the 
proposed station. WJR did not suffer any immediate interference from 
the proposed station within WJR’s normally protected contour. In all the 
circumstances, the Supreme Court upheld the discretion of the Commission 

i 

to refuse to stay a grant pending disposition of the rulemaking proceeding. 


The opinion in WJR cautions, however, that the type of procedure 
which the Commission is permitted to follow in any instance is related 
directly to the facts and the nature of the rights involved. In the present 

l 

cases, appellants suffer a present injury from the inauguration of a new 
VHF service in the area served by appellants. The injury to appellants 
is not supposititious; it is immediate. Appellants, as petitioners for 

i 

changes in the Commission’s rules, are seeking to prevent direct and 
immediate injury to the public interest and to their interests as existing 
permittees. They are not requesting, as was WJR, ai change in the rules 
to permit them to apply at some future time for some; additional facility 
which might or might not be granted. 
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A fair reading of the Supreme Court’s opinion in WJR makes two things 
clear: 


(1) The holding with respect to the effect of pending rulemaking 

» 

proceedings on adjudicatory proceedings was a minor aspect of 
the case, which received only passing attention in one paragraph, 

.9 

and 

(2) The Supreme Court did not focus on or consider any claim of 

» 

» prejudice in the rulemaking proceeding from the station grant 

involved. *It considered — and rejected — the speculative claim 
that the grant to which WJR objected might make it more difficult 
for WJR to secure increased power at some future date, when as 
and if the rules should permit such increased power, and WJR 
» should apply for it. 2n 

We find nothing in the WJR decision which suggests that the Commission 

« 

may so manage its proceedings as to take final actions in matters before 
» it, when it has deferred consideration of highly relevant and material 
^issues essential to a rational determination. We find nothing in WJR 
which suggests that the Commission may take final adjudicatory action 
directly injurious to existing stations without giving any prior considera- 

♦ 

•tion on the merits to proposals by these stations for changes in the rules 

to preclude such injurious action. 

* • 

At most, WJR recognizes an area of Commission discretion as to 
whether it will withhold grants while considering changes in the rules. 

The Supreme Court described the rejected WJR contention as follows (337 U. S. at 269): 

The basis for the alternative request was WJR's fear that a grant 
of the Coastal Plains construction permit might prejudice a pos¬ 
sible future WJR application fo increased signal strength in the 
event the decision in the clear channel proceeding should so 
. modify the Commission’s rules as to facilitate such an applica¬ 

tion. 
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It does not hold that such discretion cannot be abusedl 


Where, as here, 


evidence never controverted by the Commission shows that the grant 
would cause destruction of existing UHF services in the area, and where 


the grant prejudges major issues in a rule making prbceeding which is 
under active consideration, the abuse of discretion is clear. 


In sum, it is plain that there is a right in interested parties to 
present timely proposals for changes in the Commission's rules and that 
television permittees who are about to suffer injury by action taken under 
existing rules are clearly interested parties. As suqh they have the basic 
right of any party to an administrative proceeding, recognized in Ashbacker , 

j 

that the proceeding be fairly conducted. And fair consideration requires 

i 

that the agency reserve judgment on the issues presented until such time 
as they are considered on their merits. This the Commission wantonly 
failed to do. Instead, it has taken the one action — grant of a construc¬ 
tion permit for a VHF station in Evansville — which fenders fair consid¬ 
eration of appellants' deintermixture proposals impo$sible. This action 
constituted a clear violation of appellants' legal rights, and, to the extent 
that any Commission discretion may be involved, constituted a gross 
abuse of such discretion. 

i 

! 

! 

CONCLUSION | 

For the foregoing reasons, the decisions and orders of the Federal 
Communications Commission here involved should be reversed and the 
cases remanded for further proceedings in accordande with law. 

Respectfully submitted, 

i 

ANDREW G» HALEY 
J. ROGER WOLLENBERG 

i 

Attorneys for 

Of Counsel: Petitioners-Appellants 

Haley, Doty & Wollenberg 
March 5, 1956 


i 
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COUNTERSTATEMENT OF THE CASE 

On December 27, 1955, Evansville Television, Inc. (here¬ 
inafter called intervenor) was granted authority by the 
Federal Communications Commission to construct and op¬ 
erate a commercial television broadcasting station on 
Channel 7 at Evansville, Indiana (R. 1651-1699). This 
grant was made approximately three and one half years 
after intervenor first filed its application for Channel 7 
and after a lengthy and costly comparative hearing. Prior 
to December 27, 1955, and starting in October 1954, appel¬ 
lants * had presented to the Commission proposals re¬ 
questing in essence the deletion of Channels 7 and 9 as 
commercial assignments in Evansville and Hatfield, In¬ 
diana, respectively (R. 86). Appellants’ proposals were 
inconsistent with and contrary to other proposals made to 
the Commission in connection with possible revision of 
Section 3.606 of its Rules and Regulations (the Table of 
Assignments). In addition, other comments and pleadings 
had brought to the Commission’s attention important con¬ 
siderations demonstrating that the appellants’ proposals 
were inconsistent with the public interest and that the re¬ 
tention of Channels 7 and 9 as commercial assignments in 
Evansville and Hatfield was essential in order to provide 
that trade area with adequate and satisfactory television 
service. Intervenor was one of those who had brought 
these major public interest considerations to the attention 
of the Commission. (See, e.g., R. 208-323 and R. 1018- 
1055.) Rather than await the outcome of Docket No. 
11532, where the Commission would be considering multi¬ 
tudinous and conflicting proposals for amendment of the 
Table of Assignments, the Commission, on December 27, 
1955, concluded that the public interest would be served by 
authorizing a new television service in Evansville, and, in 

# Generally, throughout this brief no specific reference is made to Mid- 
America Broadcasting Corporation, permittee of WKLOTV, Louisville, Ken¬ 
tucky. The jurisdictional arguments and arguments on the merits herein 
contained are, of course, equally applicable to the appeals of Mid-America as 
they are to the appeals of the other two appellants. 
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accordance with the existing Table of Assignments, it 
granted intervenor’s application for Channel 7. The out¬ 
come of Docket No. 11532 is, of course, in doubt and the 
Commission might decide to allocate additional VHF chan¬ 
nels to Evansville and Hatfield in view of the fact that two 
VHF channels, 7 and 9, respectively, have already been 
allocated there; or it might adopt appellants’ proposals; 
or it might conclude that intermixture of VHF and UHF 
channels is suitable for the area because of the fact that 
appellants’ stations shall have been operating nearly three 
years before the start of a VHF station and the fact that 
all receivers in the area can receive both UHF and VHF 
signals. The following more detailed statement of the 
background of this case will help place the instant appeals 
in proper perspective. 

Between September 30, 1948, and April 14,1952, a period 
of approximately 43 months, the Commission imposed a 
“freeze” on the granting of new television station con¬ 
struction permits. This “freeze” was incident to a rule 
making proceeding which the Commission conducted for 
the purpose of setting up a nationwide table of television 
assignments. The rule making proceeding culminated in 
the Sixth Report and Order, released on April 14, 1952. 
In this Sixth Report, the Commission assigned the follow¬ 
ing channels to Evansville, Indiana: Channels 7, 50, and 
62 for commercial broadcasting and Channel 56 for non¬ 
commercial educational use. On June 25, 1952, intervenor 
filed an application for Channel 7. On July 16, 1952, 
Premier Television, Inc. (hereinafter sometimes referred 
to as Premier), filed an application for Channel 62. The 
following day Ohio Valley Television Company (herein¬ 
after sometimes referred to as Ohio Valley) filed an appli¬ 
cation for Channel 50. Three other parties, as well as in¬ 
tervenor, filed applications for Channel 7, and, on April 15, 
1953, the Commission designated these four applications 
for a comparative hearing. Neither Premier nor Ohio 
Valley chose to seek a VHF channel, but rather both de- 




cided to take their chances with UHF, then a new medium 
for television service. In doing this, appellants (1) avoided 
the necessity of entering a lengthy and expensive com¬ 
parative hearing, (2) assured themselves of grants, and 
(3) were able to commence operations in the Evansville 
market a substantial period of time before the grantee of 
Channel 7 might reasonably be expected to begin opera¬ 
tions. 

The record in the Channel 7 proceeding was opened on 
May 25, 1953, and during 1953 a series of hearing confer¬ 
ences were held. Premier’s station, WFIE (TV), began 
operating on November 15, 1953, and Ohio Valley’s sta¬ 
tion, WEHT (TV), began operating on September 27, 1953. 
It was not until January 25, 1954, that the actual taking 
of testimony began in the Channel 7 proceeding. One of 
the four applicants in that proceeding withdrew on Febru¬ 
ary 15, 1954. The record in the Channel 7 case was closed 
on March 23, 1954. The three remaining applicants filed 
proposed findings of fact and conclusions of law on June 
14, 1954, and reply findings on July 14, 1954. On October 
6, 1954. the Hearing Examiner released an initial decision 
granting the application of Evansville Television, Inc., 
and denying those of the other two applicants. Exceptions 
to the initial decision and reply briefs were duly filed. 

On October 20, 1954, Premier and Ohio Valley filed their 
first “deintermixture” petition, requesting the reservation 
‘of Channel 7 as an educational assignment and the chang¬ 
ing of Channel 56 from a non-commercial educational as¬ 
signment to a commercial assignment (R. 86). This peti¬ 
tion was denied by the Commission on January 11, 1955, 
the Commission concluding that appellants had not demon¬ 
strated that the public interest would be served by adop¬ 
tion of the proposed changes (R. 145). On February 4, 
1955, appellants filed a petition for reconsideration and 
supplemented their earlier rule making requests by asking 
for the deletion of Channel 9 from Hatfield (R. 149). On 
March 31, 1955, the Commission instituted a rule making 
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proceeding to consider appellants’ deintermixture pro¬ 
posals (Docket No. 11334) (R. 196). This was one of five 
rule making cases, involving five different community areas 
in the country, from which the Commission hoped to ar¬ 
rive at uniform policies and standards which could be 
applied to the various requests for deintermixture which 
had been filed with it. On June 6, 1955, the Commission 
held oral argument in the Channel 7 proceeding. On June 
27 and 28, 1955, the Commission held oral argument in the 
five rule making proceedings. On each occasion that appel¬ 
lants filed pleadings or comments with the Commission 
arguing their deintermixture proposals, intervenor and 
other applicants for Channels 7 and 9 filed pleadings dem¬ 
onstrating the vital public interest in retaining Channels 
7 and 9 in Evansville and Hatfield, respectively. (See, 
e.g., R. 208-323.) 

It was not until October 17, 1955, that appellants first re¬ 
quested the Commission to stay the Channels 7 and 9 
proceedings (R. 1503). And not until November 7, 1955, 
did appellants request leave to intervene in the Channels 7 
and 9 cases or consolidation of those cases with the then 
pending rule making proceeding (R. 1544). On Novem¬ 
ber 10, 1955, the Commission dismissed the pending peti¬ 
tions in the five rule making proceedings and all other 
deintermixture petitions then pending before it (R. 1573). 
On the same date, it instituted a new rule making proceed¬ 
ing to explore possible revision of the Table of Assign¬ 
ments on a nationwide basis rather than on an individual 
community-to-community basis such as was involved in the 
requests for deintermixture (Docket No. 11532). The Com¬ 
mission indicated that it would consider a wide variety of 
proposals in this proceeding, for example, the use of direc¬ 
tional antennas (presently almost non-existent in televi¬ 
sion) and reduction of mileage separation requirements 
to allow the allocation of additional VHF channels (FCC 
55-1124). On December 27, 1955, the Commission issued 
a final decision in the Channel 7 proceeding, granting the 
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application of intervenor and denying the application of 
the other remaining applicant (R. 1651-1699). On the same 
day, the Commission also denied the various requests 
which appellants had made for stay, intervention, and con¬ 
solidation, concluding, in part, that the VHP grant should 
not be withheld because of “supposititious eventualities” 
that might occur in the rule making proceeding and, also, 
that a grant of the VHP channel would not preclude effec¬ 
tuation of any determinations made in the rulemaking 
proceeding. The Commission found that the public inter¬ 
est would be served by the granting of Channel 7: 

“. . . The sole effect of granting petitioners’ requests 
for relief would be to further delay the bringing of 
additional television service to the citizens of Evans¬ 
ville and Hatfield, Indiana and the surrounding areas. 
This we consider not to be in the public interest.” 
(Par. 9, Memorandum Opinion and Order, FCC 55- 
1240) (R. 1649). 

STATUTES AND RULES INVOLVED 

The relevant portions of the statutes and rules of the 
Federal Communications Commission involved are set 
forth in the text of the brief. 

SUMMARY OF ARGUMENT 

Intervenor adopts and incorporates by reference the 
brief and argument of appellee, the Federal Communica¬ 
tions Commission. 

The appeals must be dismissed because certain of the 
orders complained of are interlocutory or procedural in 
nature and because appellants have failed to exhaust avail¬ 
able and prescribed administrative remedies. The Com¬ 
mission’s November 10, 1955, order was procedural and 
left for a later time a decision on the merits of such pro¬ 
posals that appellants and others might advance with re¬ 
spect to channel assignments in the Evansville area. The 
December 27, 1955, order denying appellants’ requests for 
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stay, intervention, or consolidation was ancillary to the 
order of the same day granting intervenor’s application. 
The right to appeal the denials of the requests for stay, 
intervention, or consolidation depends on the right to ap¬ 
peal from intervenor’s grant. Appellants have no right to 
appeal from said grant since they failed to file a petition 
for rehearing as required by Section 405 of the Com¬ 
munications Act. If, however, this Court considers these 
cases on the merits, the following summary of argument is 
advanced bv intervenor: 

The Commission is presently conducting a general rule 
making proceeding in which it is considering a wide variety 
of proposals looking toward possible amendment of the 
Table of Assignments. The question as to which of those 
proposals, if any, will be adopted is in doubt and the date 
as of which the rule making proceeding will be concluded 
is also in doubt. Appellants in this and related cases are in 
effect asking this Court to impose a general freeze on the 
further processing of television applications while that 
rule making proceeding is in progress. A court is not in a 
position to estimate the far-reaching consequences of such 
a freeze and must yield to the Commission’s judgment in 
this area of quasi-legislative policy making. In its informed 
judgment, the Commission has declined to impose a gen¬ 
eral freeze. No decision has been made that changes are 
necessary in the Table of Assignments. 

Appellants seek to have this Court interfere with the 

Commission’s judgment as to the order in which it will 

consider adjudicatory and rule making matters. Judicial 

precedent demonstrates that such interference is not within 

the power of a court. Moreover, such interference is not 

warranted by the facts of the instant cases. At all stages 

the Commission has acted within its statutorv authoritv 

* * 

and has afforded appellants whatever rights they may have 
by virtue of statute or the requirements of due process. 
The Commission’s November 10, 1955, order rejecting se¬ 
lective deintermixture as an approach towards solution 



of television allocation problems was well-reasoned and 
clearly within all requirements of the Administrative Pro¬ 
cedure Act and the Communications Act. The December 27, 
1955, grant of Channel 7 to intervenor was made in ac¬ 
cordance with a validly adopted rule of the Commission. 

JURISDICTIONAL ARGUMENT 

On February 2S, 1956, intervenor filed a motion to dis¬ 
miss these appeals. On March 9, 1956, this motion was 
denied without prejudice to a renewal at the hearing on 
the merits. The jurisdictional questions which intervenor 
raised in its motion to dismiss are set forth as Questions 5 
and 6 on page (ii) of appellants’ brief. The instant ap¬ 
peals must be dismissed because certain of the orders com¬ 
plained of are interlocutory or procedural in nature and 
because appellants have failed to exhaust the available and 
prescribed administrative remedies. 

Appellants ask this Court to set aside the following or¬ 
ders of the Commission: 

(1) the Report and Order, released on November 10, 
1955, in Docket 11334 (a rule making proceeding), in¬ 
sofar as it denied appellants’ petition for deinter¬ 
mixture of the Evansville area; 

(2) the Memorandum Opinion and Order of Decem¬ 
ber 27, 1955, in Dockets 10462 and 10463 (the Chan¬ 
nel 7, Evansville, Indiana, adjudicatory proceeding) 
and Dockets 109S2 and 10983 (the Channel 9, Hatfield, 
Indiana, adjudicatory proceeding) denying the joint 
petitions of appellants requesting: 

(a) consolidation of the Channels 7 and 9 pro¬ 
ceedings with Docket 11532 (the current television 
allocation proceeding); 

(b) intervention in the Channels 7 and 9 pro¬ 
ceedings; or 
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(c) stay of final decision in the Channels 7 and 
9 proceedings pending final resolution of Docket 
11532. 

(3) the Final Decision in the Channel 7 proceeding, 
released on December 27, 1955, granting intervenor’s 
application. 

To summarize the foregoing, appellants have asked the 
Court to set aside (1) the November 10, 1955, order of 
the Commission insofar as it denied their petition for de- 
intermixture; (2) the Commission’s denial on December 
27, 1955, of appellants’ requests for stay, intervention, or 
consolidation; and (3) the granting on December 27, 1955, 
of Channel 7 to intervenor. The November 10 action is 
considered first in the ensuing discussion. 

It is a well-settled rule of law that preliminary, pro¬ 
cedural, interim, or interlocutory orders are not subject 
to judicial review. E icing v. Mytinger and Casselberry, 339 
r. S. 594, 70 S. Ct. 870, rehearing denied 340 U. S. 857, 
71 S. Ct. 69 (1950). The Supreme Court has also stated 
that whether or not a decision is denominated an “order” 
it is not reviewable unless and until it imposes an obliga¬ 
tion, denies a right, or fixes some legal relationship as a 
consummation of an administrative process. Chicago and 
Southern Air Lines v. Waterman S. S. Corporation, 333 
U. S. 103, 68 S. Ct. 431 (1948); see also Columbia Broad¬ 
casting System v. United States, 316 U. S. 407, 62 S. Ct. 
1194 (1942). The November 10, 1955, action of the Com¬ 
mission dismissing appellants’ petition for deintermixture 
was procedural in nature and was not a final order. This 
action, if reviewable at all, would be reviewable under 
Section 402(a), which incorporates by reference the Judi¬ 
cial Review Act of 1950. Both Section 2 and Section 4 of 
the Judicial Review Act make clear that petitions for re¬ 
view may be filed only from “final orders.” The Novem¬ 
ber 10, 1955, action of the Commission did not dispose of 
appellants’ deintermixture requests on the merits but rather 
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dismissed them without prejudice to resubmission at a 
later time in Docket 11532, the new television allocation 
proceeding ordered by the Commission on that same day. 
Appellants have stated this is in the following manner: 

“On November 10, 1955 the Commission issued a 
Report and Order (which appears as Exhibit A to the 
Petition for Review) in which the proceedings in 
Docket 11334 were terminated and appellants’ peti¬ 
tions for rulemaking (and those of a number of other 
petitioners in other parts of the country) were denied. 
The denial was without prejudice to the consideration 
of appellants’ contentions in a new proceeding (Docket 
11532) instituted by the Commission on the same day.” 
(pages 4-5 of petition for review). 

The November 10 action is directly analogous to a situa¬ 
tion where the Commission determines that the record in 
a proceeding is not complete enough for final action by it 
and therefore orders the taking of additional evidence. 
There can be little doubt that this Court would not enter¬ 
tain an appeal which alleged that such a determination was 
erroneous and which requested that this Court decide that 
the record was actually complete enough for a decision by 
the Commission. Such a determination by the Commission 
would be regarded as procedural or interlocutory in nature 
and not reviewable by a court. The fact that in the instant 
case the Commission actually terminated the proceedings 
in Docket 11334 does not make the instant situation differ¬ 
ent in substance to that just described since the Commis¬ 
sion clearly indicated that it was not finally disposing of 
the deintermixture proposals but would consider any such 
proposals in Docket 11532. The November 10 action being 
entirely procedural in nature, the instant appeals must be 
dismissed insofar as they request review of said action. 

That this order is procedural can most clearly be dem- 
* onstrated by an analysis of the results which could occur 
were this Court to take jurisdiction over this action of the 
Commission. Tf this Court were to set aside the order of 


11 


November 10, 1955, it would compel the Commission to 
hold two proceedings: one for deintermixture in an indi¬ 
vidual city, a situation which the Commission termed in¬ 
adequate for a national solution; and the other a proceeding 
looking toward a national solution to the problems pre¬ 
sented. The impossibility of such a situation demonstrates 
clearly the procedural nature of the November 10 order. 

Nor may appellants seek review of the Commission’s 
grant of Channel 7 on December 27, 1955, and its denial on 
the same day of appellants’ requests for stay, intervention, 
or consolidation, since appellants failed to file a petition for 
rehearing in connection with the Channel 7 grant within 
the 30-day period specified in Section 405 of the Communi¬ 
cations Act and Section 1.390 of the Commission’s Rules 
and Regulations. The Commission’s denials of the requests 
for stay, intervention, or consolidation are interlocutory in 
nature and not “final” appealable orders. The requests for 
stay, intervention, or consolidation were made for the pur¬ 
pose of inducing the Commission to delay final grants of 
Channel 7, Evansville, and Channel 9, Hatfield, until it 
had finally resolved appellants’ deintermixture proposals 
on the merits. The denials of the requests for stay, inter¬ 
vention, or consolidation in themselves made no change 
in the situation then existing and did not preclude the pos¬ 
sibility that the basic relief which appellants sought— 
that is, resolution of their deintermixture proposals before 
issuance of VHP'' grants for Channels 7 and 9—might still 
be forthcoming. This is clear from the fact that the De¬ 
cember 27, 1955, Memorandum Opinion and Order which 
contained the denials of the requests for stay, intervention, 
or consolidation was applicable not only to the Channel 7 
case (decided on December 27, 1955), but also to the Chan¬ 
nel 9 case, which has not, to this date, progressed even to 
the point of an initial decision. In essence appellants sought 
an injunction against threatened injury and the denial of 
that injunction did not in itself cause any injury. Only by 
virtue of an actual grant of either Channel 7 or Channel 



9 was there a Commission action which in any sense could 
be regarded as having an adverse effect upon appellants 
or as altering the status quo. In other words, not until and 
as a result of the actual granting of Channel 7 Avas there 
an actual denial by the Commission of the basic relief which 
appellants sought. As a consequence, the denials of the re¬ 
quests for stay, intervention, or consolidation Avere in¬ 
terlocutory orders, the appealability of which depends en¬ 
tirely on the appealability of the basic order to AA'hich they 
are ancillary—that is, the Channel 7 grant. 

The denials of the requests for stay, inter\ T ention, or 
consolidation present considerations analogous to those 
present in Eccles v. Peoples Bank of Lakewood Village, 
Cal., 333 l\ 8. 426, 68 S. Ct. 641, rehearing denied 333 U. S. 
S77, 6S S. Ct. 900 (1948). There the respondent bank Avas 
authorized by the California State Banking Commission 
to be established pro\dded it obtained federal deposit in¬ 
surance. It could secure this if it A\~ere a member of the 
Federal Reserve System. The Board of Governors of the 
Federal Reserve System granted the respondent member¬ 
ship subject to a condition which provided, in effect, that 
if the Bank of America should acquire an interest in the 
respondent without prior approA T al of the Board of Gov¬ 
ernors the respondent, within 60 days after notice from 
the Board, Avould withdraw from the Federal Reserve Sys¬ 
tem. The Board explained to the respondent that the pur¬ 
pose of the condition A\*as to maintain respondent as a 
local independent bank. Subsequently, the Bank of Amer¬ 
ica. without knoAvledge of the respondent, acquired 540 of 
its o.OOO outstanding shares of stock. Respondent later ad¬ 
vised the Board of this acquisition and requested that it 
be relieved of the condition. The Board declined to do so. 
Respondent brought an action under the Declaratory 
Judgment Act requesting that the condition be declared 
invalid. The District Court issued a declaratory judgment; 
the Court of Appeals issued a modified one. The Supreme 
Court reversed, holding that the case was not ripe for 
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judicial decision. The Court noted that the Board had 
stated that it would take no action at the present time be¬ 
cause it appeared that the respondent is still independent. 
The Court stated that it is not known whether the Board 
will ever enforce the condition and consequently whether 
or not the respondent’s deposits would ever become un¬ 
insured (the situation that would cause injury to the bank). 
The Court further stated that the bank’s grievance was too 
remote and speculative in nature to justify a declaration 
of rights. In reaching this decision, the Court stated (68 
S. Ct. at p. 646): 

“Where administrative intention is expressed but 
has not yet come to fruition (Ashwander v. Tennessee 
Valley Authority, 297 U. S. 288, 324, 56 S. Ct. 466, 
472, 80 L. Ed. 688), or where that intention is un¬ 
known (Great Atlantic and Pacific Tea Co. v. Grosjean, 
301 U. S. 412, 429, 430, 57 S. Ct. 772, 779, 81 L. Ed. 
1193, 112 A. L. R. 293), we have held that the contro¬ 
versy is not yet ripe for equitable intervention. Surely, 
when a body such as the Federal Reserve Board has 
not only not asserted a challenged power but has ex¬ 
pressly disclaimed its intention to go beyond the legiti¬ 
mate ‘public interest’ confided to it, a court should 
stav its hand.” 

In similar manner, the denials of the requests for stay, 
intervention, or consolidation in themselves caused no in¬ 
jury to appellants and created no situation warranting 
judicial intervention. 

The essential question, then, is whether the grant of 
Channel 7, to which the denials of the requests for stay, 
intervention, or consolidation are ancillary, may be ap¬ 
pealed by these appellants. This must be answered in the 
negative since appellants failed to exhaust the administra¬ 
tive remedies specified by statute. Section 405 of the Com¬ 
munications Act, in pertinent part, provides as follows: 

“After a decision . . . has been made by the Com¬ 
mission in any proceeding, any party thereto, or any 
other person aggrieved or whose interests are ad- 
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versely affected thereby, may petition for rehearing. 
. . . Petitions for rehearing must be liled within thirty 
days from the date upon which public notice is given 
of any decision . . . complained of. . . . The filing of a 
petition for rehearing shall not be a condition prece¬ 
dent to judicial review of any such decision . . . ex¬ 
cept where the party seeking such review (1) was not 
a party to the proceedings resulting in such decision 
... or (2) relies on questions of fact or law upon which 
the Commission has been afforded no opportunity to 
pass.. . .” 

Appellants were not parties to the Channel 7 adjudicatory 
proceeding and they were therefore required by Section 
40”) to file a petition for rehearing before appealing the 
Channel 7 grant. They have not done so. It is true that 
appellants attempted to intervene in the Channel 7 pro¬ 
ceeding on November 7, 1955, and thereafter on November 
15, 1955 (following the November 10, 1955, action of the 
Commission instituting Docket 11532). However, neither of 
these requests was granted by the Commission and ap¬ 
pellants have never become parties to the Channel 7 pro¬ 
ceeding. 

In addition to the fact that Section 405 specifically 
required appellants to file a petition for rehearing, they 
were also required to do so under the principle of the case 
of Red River Broadcasting Company v. Federal Communi¬ 
cations Commission , 69 App. D. C. 1, 98 F. 2d 282, cert. den. 
305 U. S. 625, 59 S. Ct. 86 (1938). In that case this Court 
granted a motion to dismiss, holding that under Section 
405 as it then existed the right to apply for a rehearing 
was available to the appellant and its failure to exhaust its 
available administrative remedies precluded it from taking 
the appeal. In that case the Commission had granted a 
construction permit to Baxter, the intervenor, for a radio 
station at Superior, Wisconsin. The appellant, Red River, 
was the licensee of a station at Duluth, Minnesota. It was 
not made a party to the hearing before the Commission 
on the Baxter application and it did not attempt to be- 
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come a party by intervention. The first time it sought to 
enter the proceeding was by filing an appeal, claiming that 
it was aggrieved bv the decision because the decision was 
made without consideration of possible deleterious effects 
upon the appellant. The Court dismissed the appeal on the 
basis of failure to exhaust available administrative reme¬ 
dies. This occurred even though Section 405 did not ex¬ 
press a mandatory provision that a petition for rehearing 
be filed by one in Red River’s position, as it does now. In 
relevant part the section then provided: 

“After a decision . . . has been made by the Com¬ 
mission in any proceeding, any party thereto may at 
any time make application for rehearing of the same, 
or anv matter determined therein, and it shall be law- 
ful for the Commission in its discretion to grant such 
a rehearing if sufficient reason therefor be made to 
appear: Provided, however, That in the case of a de¬ 
cision . . . made under Title III of this chapter, the 
time within which application for rehearing may be 
made shall be limited to twenty days after the effective 
date thereof, and such application may be made by 
any party or any person aggrieved or whose inter¬ 
ests are adversely affected thereby. ...” 

Tn deciding that Red River had failed to exhaust its ad¬ 
ministrative remedies the Court stated in part (98 F. 2d, 
at p. 287): 

“In other words, in order to bring itself within the 
statutory provisions governing appeals by an ag¬ 
grieved person, appellant must show, not only—as we 
have assumed but not decided—that it is affected by 
the order appealed from, but that it has failed to se¬ 
cure relief after having availed itself of any prescribed 
administrative procedure by which it could have pro¬ 
tected its interests. Goldsmith v. Board of Tax Ap¬ 
peals, 270 U.S. 117, 123, 46 S. Ct. 215, 217, 70 L. Ed. 
494. Tn the case last cited the court held that the peti¬ 
tioner was required to demand a hearing, even though 
the rules of the Board of Tax Appeals provided for 
no hearing, on the theory that a rule of the Board 




which provided for the exercise by it of discretion, 
. must be construed to mean the exercise of a dis¬ 
cretion to be exercised after fair investigation, with 
such a notice, hearing and opportunity to answer for 
the applicant as would constitute due process.’ In the 
present case, remedies available to appellant are 
spelled out in the statute and the rules, and there is no 
excuse for its failure to pursue them. Failing to do so, 
it cannot be permitted to come into this court for re¬ 
lief. Natural Gas Pipeline Co. v. Slattery, 302 U. S. 
300, 08 S. Ct. 199, 82 L. Ed. 276. To hold otherwise 
would be in effect to substitute the determination 
which Congress intended should be made by the Com¬ 
mission. . . .” 

In footnote 8 the Court made the following statement, 
which is also pertinent to the instant case: 

“In United States v. Sing Tuck, 194 U. S. 161, 170, 
24 S. Ct. 621, 624, 48 L. Ed. 917, the Court said: ‘We 
are of opinion that the attempt to disregard and over¬ 
ride the provisions of the statutes and the rules of the 
department and to swamp the courts by a resort to 
them in the first instance must fail.’ ” 

One of the arguments put forward by Red River to excuse 
its failure to petition for rehearing was that this would 
have been a futile and useless gesture. To this argument 
the Court replied (98 F. 2d, at p. 288): 

“We cannot assume that consequence. If under such 
circumstances relief had been sought and denied, then 
there would have been a basis for appeal. As was said 
bv the Supreme Court in Highland Farms Dairv v. Ag- 
new, 300 U. S. 608, 616, 617, 57 S. Ct. 549, 553, 81 L. Ed. 
835: ‘One who is required to take out a license will not 
be heard to complain, in advance of application, that 
there is a danger of refusal. . . . He should apply and 
see what happens.’ See, also. Goldsmith v. Board of 
Tax Appeals, supra. So, in this case appellant should 
have sought its remedies and awaited the action of the 
Commission. It cannot be heard to complain in this 
court that there was danger of refusal when it made 
no effort to do so. [cases cited]” 
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In Black Paver Valley Broadcasts, Inc. v. 31 cN inch, 69 App. 
D. C. 311, 101 F. 2d 235, cert. den. 307 U. S. 623, 59 S. Ct. 
793 (1938), an action in the District Court which sought 
to enjoin the Commission from holding a new hearing after 
favorable action on a petition for rehearing, this Court 
upheld the District Court’s dismissal of the bill of com¬ 
plaint on the ground that since the plaintiff had failed to 
exhaust its administrative remedies it had no right to seek 
judicial relief. The Court stated: 

“In general, where there is an administrative reme¬ 
dy provided by statute, it has been declared to be a 
plain, adequate and complete remedy, barring injunc¬ 
tive relief, [footnote citing cases omitted]” (101 F. 
2d, at p. 238) 

• * # # * 

“Here we have a case in which the action of an ad¬ 
ministrative agency is under judicial attack when it 
is clearly shown that the prescribed, applicable, ad¬ 
ministrative remedies have not been exhausted. [Foot¬ 
note citing Red River Broadcasting Co. v. F. C. C.]” 
(at p. 240) 

Appellants have, at an earlier point in this proceeding, 
argued that one of the questions on the merits of this 
appeal is whether the Commission wrongfully denied 
their request for intervention and if it is held that this 
action was erroneous, then it would follow that they were 
parties to the Channel 7 proceeding within the meaning 
of Section 405. However, the absence of any merit in this 
argument is clearly demonstrated by reference to Sec¬ 
tion 309(b), where Congress has specifically set forth the 
circumstances under which the status of “a party to the 
proceeding” may be acquired. This section provides, in 
relevant part, that a party in interest “may acquire the 
status of a party to the proceeding ... by filing a petition 
for intervention ... at any time not less than ten days 
prior to the date of hearing.” There is no provision in the 
Communications Act for a waiver of this requirement, even 
for good cause shown. Not only was appellants’ petition 
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for intervention not timely tiled within the clear terms of 
*■ ’ ’ Section 309(b), but it was nearly two years late. Thus, the 
record in the Channel 7 proceeding was opened on May 25, 
1953; the actual taking of testimony began on January 25, 
1954. However, it was not until November 7, 1955, that ap¬ 
pellants requested leave to intervene in the Channel 7 pro¬ 
ceeding. Thus, whatever legal right may have once ex- 
isted for a party in interest to acquire the status of a 
party to the Channel 7 proceeding had long since expired, 
and appellants had absolutely no right whatsoever to be¬ 
come parties to that proceeding. Moreover, Section 309(b) 
appears to state an absolute prohibition against interven¬ 
tion beyond the period therein specified. 

When appellants sought intervention on November 7, 
* 1955, their petition was filed under Section 1.3S8 of the 

Commission’s Rules and Regulations, and appellants at¬ 
tempted to show good cause for their belated request, pur- 
' suant to the requirements of that rule. They could no longer 

* claim intervention as of right, but their request was—and 

♦ it had to be—to the discretion, if not the largesse, of the 
» Commission. The Commission’s rules on intervention ap¬ 
pear in two related rules, 1.387 and 1.388. Section 1.387(b) 
sets forth categories of persons whom the Commission will 
name on its own motion as parties to a hearing, which do 
not include the appellants herein. In Section 1.388 the 
Commission has prescribed certain conditions under which 
it may grant petitions to intervene filed by persons other 
than those within the categories set forth in Section 
1.387(b). In relevant part, Section 1.388 reads as follows: 

“(b) Any other person desiring to participate in the 
hearing may file a petition to intervene. The petition 
must set forth the interest of the petitioner in the pro¬ 
ceedings, must show how such person’s participation 
will assist the Commission in the determination of the 
issues in question, and must be accompanied by the af¬ 
fidavit of a person with knowledge as to the facts set 
forth in the petition. The Commission in its discretion 
may grant or deny such petition or may permit inter- 


19 


vention by such persons limited to particular issues 
or to a particular stage of the proceeding. 

* • • # • 

“(d) Petitions to intervene under this section must 
be filed with the Commission not later than 15 days 
after the issues in the hearing have first been published 
in the Federal Register. Any person desiring to file 
a petition to intervene after the expiration of such 
15 days must set forth the reason why it was not pos¬ 
sible to file the petition within the prescribed 15 days. 
Unless good cause is slioicn for delay in filing, the 
petition will not be granted.” (Emphasis supplied) 

It is seen that the Commission has provided by rule that 
where good cause is shown a late intervention may be al¬ 
lowed, although Section 309(b) would seem to bar inter¬ 
vention absolutely unless the petition to intervene is filed 
more than ten days prior to the date of hearing. There 
would, however, appear to be no necessity to inquire into 
the question whether the Commission’s rule is invalid as 
inconsistent with the statute, since there is no question 

but that the decision on whether to allow intervention lav 

•> 

entirely within the discretion of the Commission. It is 
well-established that a denial of a request for intervention 
is not an appealable order where the decision on such re¬ 
quest rests within the discretionary powers of the agency. 
Alston Coal Co. v. Federal Pmcer Commission, 137 F. 2d 
740 (C.A., 10th Cir., 1943). 

Appellants have at an earlier stage invoked Section 2(b) 
of the Administrative Procedure Act as authority for their 
claim that they were “a party to the proceeding.” This 
section, in its relevant portion, reads as follows: 

“ ‘Party’ includes any person or agency named or 
admitted as a party, or properly seeking and entitled 
as of right to be admitted as a party, in any agency 
proceeding. ...” (Emphasis supplied) 

Only Section 309(b) of the Communications Act provides 
for intervention as a matter of right. Appellants recog- 
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nized that their intervention was discretionary with the 
Commission by tiling their pleadings under Section 1.388 
of the Commission’s Rules. Thus, even were the denial of 
intervention by the Commission arbitrary, it would still be 
only an abuse of discretionary action which would not bring 
the appellants within the procedural protection of Section 
2(b) of the Administrative Procedure Act. 

It follows from the foregoing that appellants cannot be 
regarded as parties to the Channel 7 proceeding and con¬ 
sequently a petition for rehearing under Section 405 of 
the Communications Act became a condition precedent to 
t judicial review. 

In summary, the November 10, 1955, action of the Com¬ 
mission was interlocutory or procedural in nature and wras 
not a final order within the requirements of the Judicial 
Review Act. The denials of the requests for stay, inter¬ 
vention, or consolidation on December 27, 1955, were inter¬ 
locutory in nature and ancillary to the Channel 7 grant and 
their appealability rests on the question whether or not the 
grant could be appealed. Appellants failed to file the peti¬ 
tion for rehearing required by Section 405, and having 
failed to exhaust their available administrative remedies 

thev mav not seek review of the Commission’s actions of 
• • 

December 27. 

There is an additional reason why the appeals of Mid- 
America Broadcasting Corporation should be dismissed. 
Its station, 1VKLO-TV, is located in Louisville, Kentucky, 
approximately one hundred miles from Evansville. It 
could encounter neither economic competition nor electrical 
interference from a station operating on Channel 7 at 
Evansville. In fact, WKLO-TV has not been in operation 
since approximately April 1954. It appears then to be with¬ 
out standing to bring these appeals. Pittsburgh Radio 
Supply House v. Federal Communications Commission, 
69 App. D. C. 22, 98 F. 2d 303 (1938). Although a pro¬ 
ponent of a rulemaking proposal may have standing to file 
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a petition for review of a denial on the merits of his rule- 
making proposal, within the apparent meaning of Logans- 
port Broadcasting Corporation v. United States, 93 App. 
D. C. 342, 210 F. 2d 24 (1954), no decision on the merits 
has yet been rendered on Mid-America’s proposals. It thus 
cannot claim an appealable interest on the basis of the 
Logansport case. 


ARGUMENT 

I 

A COURT MAY NOT INTERFERE WITH THE COMMISSION'S 
JUDGMENT AS TO THE ORDER IN WHICH IT WILL CON¬ 
SIDER RULE MAKING MATTERS AND ADJUDICATORY 
MATTERS 

Iii this and related cases all appellants contend that the 
Commission was required to suspend its licensing func¬ 
tions until final disposition of rule making proposals which 
appellants had presented to the Commission. This is tan¬ 
tamount to a request for judicial imposition of a general 
freeze on the processing of television applications during 
the pendency of Docket Xo. 11532, the general rule making 
proceeding in which television allocations are being re¬ 
viewed. A major policy decision of this nature is fraught 
with far-reaching consequences to the national welfare and 
to the growth and expansion of television. This Court is 
not in a position to determine whether such freeze might 
have the effect of preserving one or two station monopolies 
in certain markets, preclude the entry of new television 
service into areas which have so far had inadequate serv¬ 
ice, or delay the growth and expansion of the television 
service on a national basis. In an area of such a peculiarly 
quasi-legislative nature, a court must yield to the judgment 
of the Commission, and the Commission has declined to 
imposed such a freeze. 

The proposals which appellants have presented to the 
Commission are of a strictly rule making nature. They are 
expressly seeking the amendment of Section 3.606 of the 




Commission’s Rules and Regulations (Table of Assign¬ 
ments) by the deletion of Channels 7 and 9 from Evans¬ 
ville and Hatfield. Thev claim thev had the right to enter 
the Channel 7 adjudicatory’ proceedings under the holding 
in Federal Communications Commission v. Sanders Bros. 
Radio Station, 309 U. S. 470, 60 S. Ct. 693 (1940). Not 
only ay as such “right” not asserted by appellants until 
approximately two years after the period for interven¬ 
tion specified in Section 309(b) of the Act, but it was ap¬ 
pellants’ obvious intention to argue their rule making 
proposals in the adjudicatory proceedings. Whether ap¬ 
pellants spoke in terms of economic injury or amendment 
of the Table of Assignments, it is clear that they were at 
all times urging the Commission to give priority to what 
were rule making proposals. It is implicit in the holdings 
of the cases of Peoples Broadcasting Co. v. United States, 
93 App. D. C. 78, 209 F. 2d 286 (1953), and Logansport 
Broadcasting Corporation v. United States, 93 App. D. C. 
342, 210 F. 2d 24 (1954), that the Commission may properly 
regard a proposal inconsistent with the assignments con¬ 
tained with Section 3.606 of its Rules as a rule making 
matter which has no place in an adjudicatory proceeding, 
and this has been a policy rigidly adhered to by the Com¬ 
mission. Independent Television, Inc. 10 R.R. 510 (1954); 
Allegheny Broadcasting Corp. f 10 R.R. 1181 (1954); St. 
Louis Telecast. Inc.. 10 R.R. 1185 (1954); WWSW, Inc., 
12 R.R. 858c (1955). Appellants were not entitled to a de¬ 
parture from this policy at a time long after the record 
in the Channel 7 proceeding had been closed, the initial 
decision rendered, and approximately two years after the 
period for intervention stated in Section 309(b) had 
passed. The questions in these appeals thus tend to resolve 
themselves into the extent to which a court mav or should 
interfere with the order in which the Commission considers 
an adjudicatory matter and a rule making matter bearing 
on the adjudicatory matter. 
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It must be remembered that the Commission has at no 
time determined or even hinted that appellants’ proposal 
to delete Channels 7 and 9 would in any way be consistent 
with the public interest. Indeed, intervenor and others 
have at various times brought to the Commission’s atten¬ 
tion substantial considerations demonstrating that the pub¬ 
lic interest requires the retention of Channels 7 and 9 as 
assignments in the Evansville and Hatfield area, e.g., the 
existence of large areas presently receiving no acceptable 
television signal but which would receive good signals from 
the utilization of these channels (R. 208-231). 

On December 27, 1955, in accordance with the Table of 
Assignments, the Commission granted intervenor’s appli¬ 
cation for Channel 7. That the Commission was not re¬ 
quired to give priority to consideration of rule making 
proposals inconsistent with the grant and that this Court 
will not order such priority is well established by leading 
case law. In Pittsburgh Radio Supply House v. Federal 
Communications Commission , 69 App. D. C. 22, 98 F. 2d 
303 (1938), Pittsburgh filed an application which could not 
be granted without a change in the Commission’s Rules. 
Another application was subsequently filed which was con¬ 
sistent with the Commission’s Rules but which would have 
precluded favorable action on Pittsburgh’s application. 
Pittsburgh asked the Commission to consider the two ap¬ 
plications together. This request was denied and the Com¬ 
mission eventually granted the later application. The 
Court’s decision was directed to an exploration of whether 
Pittsburgh was a person aggrieved by the grant and 
thus whether it had an appealable interest. The Court 
stated that the appellant’s radio station was located in 
Pittsburgh while the intervenor’s station was in Water¬ 
bary, Connecticut, and that Pittsburgh had no appealable 
interest either on the basis of economic injury or electrical 
interference. The Court also explored the question whether 
Pittsburgh might have an appealable interest by virtue 
of the fact that it had requested that its application and 











the later filed application be considered together. The 
Court decided this in the negative and in doing so made the 
following important statement on the Commission’s rule 
making powders and on the extent to which a court may 
direct the exercise of such powrers: 

“Here Pittsburgh has applied for a grant which 
would be in direct violation of Rule 120, and it can 
succeed in its objective only by inducing the Commis¬ 
sion to change the rule. This is a matter so wholly 
of policy under the provisions of the Act and so pecu¬ 
liarly within the special and expert knowledge of the 
Commission that to undertake to control it judicially 
would be clearly an impingement upon the jurisdic¬ 
tion of the Commission. The Commission has in the 
past considered whether Rule 120 ought to be changed 
in the manner Pittsburgh requests, but no change has 
been made and, while the question may be said to be 
still open, ire have no reason to assume it will be 
changed and certainly no right to say that the Com¬ 
mission should suspend its functions pending its deter¬ 
mination of that question .” (Kmphasis supplied) (98 
F. 2d, at p. 306) 

It can make no difference for purposes of the instant cases 
that in the Pittsburgh Radio Supply case the court’s in¬ 
quiry was related to a determination of wrhether the ap¬ 
pellant had standing to seek review* of the Commission’s 
order. It is entirely clear from the foregoing quotation 
that the court was also exploring the question of its ow*n 
jurisdiction in connection with rule making matters and 
concluded that the question of amending the Commission’s 
rules is so wholly a matter of policy Avithin the special 
and expert knowledge of the Commission that a court is 
without power to interfere with the Commission’s judg¬ 
ment as to when it will exercise that pow*er. 

This Court again pointed out its lack of pow*er to con¬ 
trol the Commission’s discretion as to when it wall pass 
upon rule making matters in Ward v. Federal Communica¬ 
tions Commission , 71 App. D. C. 166, 108 F. 2d 486 (1939). 
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In that case WMEX, Boston, filed an application to change 
its frequency from 1500 kilocycles to 1470 kilocycles. Ward, 
the licensee of WLAC, Nashville, operating on 1470 kc, 
filed an application to increase the power of his station 
from 5 to 50 kilowatts. This application was inconsistent 
with the Commission’s rules and an amendment in the 
rules would be required before it could be granted. Favor¬ 
able action on the WMEX application would preclude the 
granting of Ward’s application. The Commission held a 
hearing on WMEX’s application, with Ward as an inter- 
venor, and ultimately granted the WMEX application. 
Ward appealed from this grant contending, among other 
things, tiiat the Commission’s decision had disposed of his 
pending application even before it had been heard. Rule 
106.4 of the Commission provided in substance that in fix¬ 
ing dates for hearings, the Commission would so far as 
practicable, endeavor to fix the same date for hearings on 
all related matters which present conflicting claims of the 
same nature, excepting, however, applications filed after 
any such application had been designated for hearing. This 
Court held that since Ward knew of this rule and failed 
to request a joint hearing of his and the WMEX applica¬ 
tion, he could not demand the reopening of the proceedings 
for the determination of the “large” questions which were 
involved in his application. The Court also discussed the 
scope of its own power to require the Commission to con¬ 
sider the rule making questions implicit in Ward’s ap¬ 
plication : 

“ ... he is in no position to demand —and ice have no 
power to require 17 —that the Commission suspend its 
normal functions and reopen its proceedings in order 
to determine the large questions which he seeks now to 
have determined. For, indeed, large and important 
questions will be involved in determining whether the 
Commission’s Rule 119 should be amended 18 and kilo¬ 
cycle frequency 1470 reallocated [footnote quoting 
Rule 1191 for clear channel purposes. ...” (emphasis 
supplied) (108 F. 2d, at p. 491) 






In footnotes 17 and 18 the Court cited the Pittsburgh Radio 
Supply case and in the latter footnote the Court quoted 
the portion of that case quoted earlier in this brief. At a 
later point in the Ward case the Court made the following 
statement on the Commission’s jurisdiction over questions 
of public policy and procedural policy: 

“So long as the Commission complies with the man¬ 
date of the statute it has, and should have, wide dis¬ 
cretion in determining questions both of public policy 
and of procedural policy, and in making and applying 
appropriate rules therefor, [footnote omitted] It is 
not the function of this court to direct the Commission 
as to the routine of its administrative procedure, so 
' long as it conforms to the law. [footnote omitted] Xo 
violation of law is revealed by the record or shown 
by appellant.” (108 F. 2d, at p. 491) 

The important principle of law that a court may not 
control the order in which the Commission will conduct its 
business nor require it to stay its adjudicatory functions 
while rule making questions are pending before it was 
clearly and unequivocally reaffirmed by the Supreme Court 
in Federal Communications Commission v. WJR, The 
Goodicill Station , 337 U. S. 265, 69 S. Ct. 1097 (1949). In 
the so-called “clear channel” proceeding, a rule making 
proceeding, the Commission was considering the desir¬ 
ability of changing its rules so as to allow WJR and other 
stations to increase their power to 500 kilowatts. While 
this proceeding was in progress, the Commission granted 
the application of Coastal Plains to operate on the fre¬ 
quence* which had been used exclusively bv WJR. WJR 
filed a petition for reconsideration of this grant requesting 
that the Commission hold a hearing on the Coastal Plains 
application to which WJR might be made a party, or in 
the alternative, postpone final action on the Coastal Plains 
application until conclusion of the then-pending clear chan¬ 
nel proceeding, the latter request identical to the request 
being made in the instant cases. The Commission denied 
these requests without prior oral argument. WJR appealed, 
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contending that the Commission had abused its discretion 
in refusing to stay the Coastal Plains permit until com¬ 
pletion of the clear channel proceeding and that the re¬ 
quirements of due process entitled it to an oral argument 
before denial of its petition. With respect to the latter 
point, the Supreme Court held that “due process” did not 
require the Commission to afford WJR an oral argument 
on its petition. With respect to the former contention, the 
Supreme Court affirmed the Commission’s lawful authority 
to continue to make grants of construction permits during 
the pendency of rule making proceedings which might bear 
on such permits, and it pointed out that a judicial tribunal 
is without power to direct the order in which the Commis¬ 
sion shall consider matters before it. In the words of the 
Court: 

“At the outset we note our complete agreement with 
the Court of Appeals that the Commission was under 
no duty to WJR to postpone final action on the Coastal 
Plains permit until it had disposed of the clear chan¬ 
nel proceeding. As the court pointed out, WJR had no 
vested right in the * supposititious eventualities’ that 
the Commission at some indeterminate time might 
modify its rules governing clear channel stations. Fur¬ 
thermore, the judicial regulation of an administrative 
docket sought by WJR ‘would require [the Court of 
Appeals] to direct the order in which the Commis¬ 
sion shall consider its cases.’ And this, as the court 
said, it ‘cannot do.’ 174 F. 2d 231. ‘Only Congress could 
confer such a priority.’ Federal Communications Com¬ 
mission v. Pottsville Broadcasting Co., 309 U. S. 134, 
145, 60 S. Ct. 437, 443, 84 L. Ed. 656.” (69 S. Ct., at 

p. 1102) 

The attempts which the appellants in this and related 
cases have made to distinguish the WJR case from the 
case at bar do not withstand scrutiny. The fact that the 
foregoing holding was encompassed within only one para¬ 
graph in a somewhat lengthy decision would appear to in¬ 
dicate that the points therein stated are so well established 
that they did not need expanded discussion. The fact that 
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appellants herein will experience direct competition from 
the grantee, a situation not present in the WJR case, is 
totally irrelevant since under no known principle of law 
must the Commission take action or refrain from taking 
action to preserve a station free from competition. Further¬ 
more, appellants have at all times known that competing 
stations would be forthcoming on Channels 7 and 9. Ap¬ 
pellants, however, go even further in attempting to dis¬ 
tinguish the WJR case and make assertions of ruinous eco¬ 
nomic injury resulting from the Channel 7 grant (see p. 
41 of appellants’ brief). This, of course, is subject to 
doubt since all television sets in the areas which appel¬ 
lants’ stations serve are equipped to receive their sig¬ 
nals: appellants are not confronted by the set conversion 
problem which has precluded the successful operation of 
UHF stations in other markets; and since appellants’ sta¬ 
tions have been able to achieve an entrenched position in 
the Evansville market by virtue of the fact that they shall 
have been on the air nearly three years before a first YHF 
station will go on the air. It is submitted that if this Court 
is to distinguish the WJR case on the basis suggested by 
appellants, this Court must make an affirmative finding 
that appellants will suffer ruinous economic injury as a 
result of competition from the VHF station, and this, of 
course, would be far outstepping the permissible bounds 
of judicial review, and would not, in fact, distinguish the 
legal principle involved in the WJR case. 

It would appear, then, that this Court may not inter¬ 
fere with the order in which the Commission chooses to 
consider adjudicatory matters and rule making matters 
having a bearing thereon. Whatever doubt may have ex¬ 
isted on this problem must be regarded as having been laid 
to rest by the WJR case. It follows that the appeals must 
fail. 
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THE COMMISSION'S ACTIONS OF NOVEMBER 10, 1955. AND 
DECEMBER 27, 1955, WERE LAWFUL EXERCISES OF ITS 
AUTHORITY 

Appellants argue further that since they proposed the 
deletion of Channel 7 the Commission’s action in granting 
that channel prior to disposition of their proposal on the 
merits was inconsistent with the principle expressed in 
Ashbacker Radio Corporation v. Federal Communications 
Commission, 326 U. S. 327, 66 S. Ct. 148 (1945). The Ash¬ 
backer case clearly has no applicability to the instant ap¬ 
peals : 

(a) In the instant proceedings appellants have made 
rule making proposals to the Commission which are in¬ 
consistent with adjudicatory proceedings conducted by the 
Commission pursuant to a rule whose validity has been up¬ 
held by this Court. In the Ashbacker case two mutually- 
exclusive applications had been filed under Section 309(b) 
of the Act. That section specifically provides a right to a 
“hearing” in cases involving applications for construction 
permits. The Supreme Court’s decision in the Ashbacker 
case was designed to give substance and meaning to the 
important statutory right of a hearing. Thus, the Court 
held: 

“We only hold that where two bona fide applications 
are mutually exclusive, the grant of one without a hear¬ 
ing to both deprives the loser of the opportunity which 
Congress chose to give him.” (66 S. Ct., at p. 151) 

Admittedly, when petitions for changes in rules are filed, 
the petitioners have a right to a decision on their peti¬ 
tions. Section 4(d) of the Administrative Procedure Act 
provides as follows: 

“Every agency shall accord any interested person 
the right to petition for the issuance, amendment, or 
repeal of a rule.” 
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It is also clear that such petitioners have a right to have 
the Commission state the grounds for the denial of their 
petition. Thus, Section 6(d) of the Administrative Pro¬ 
cedure Act provides, in part, as follows: 

“Except in affirming a prior denial or where the 
denial is self-explanatory, such notice shall be accom¬ 
panied by a simple statement of procedural or other 
grounds.” 

But there is no right to a hearing. It is that important 
right which requires that both applicants be heard to¬ 
gether in an adjudicatory proceeding. By not providing 
for a right to a hearing on rule making proposals, either 
in the Administrative Procedure Act or in the Communica¬ 
tions Act, Congress has indicated its intention to allow 
(lie Commission the broadest discretion in determining 
when and how to consider rule making requests. 

(1)) Even Ashbacker rights do not survive in perpetuity 
but are subject to a reasonable cut-off date. At the time 
the Ashbacker case was decided, there was no Commis¬ 
sion rule providing a cut-off date for the tiling of mutually- 
exclusive applications. In its decision the Supreme Court 
indicated that in the interests of orderly administration 
the Commission could adopt a rule requiring that an ap¬ 
plication for a frequency previously applied for be filed 
within a certain period. Accordingly, following the Ash¬ 
backer decision, the Commission’s rules were amended so 
as to require dismissal of any application filed less than 
twenty days before the date set for hearing on a mutually- 
exclusive application, without prejudice to resubmission 
after final decision. Thus, even with respect to applicants 
for construction permits, who are provided a right to a 
hearing under Section 309(b), the Commission may law¬ 
fully decline to consider a mutually-exclusive application 
filed beyond the cut-off date. It might be noted that appel¬ 
lants’ first petition requesting deletion of Channel 7 was 
not filed until well over a year after the cut-off date for 
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the filing of mutually-exclusive applications for Channel 
7 and another year passed before they attempted to inter¬ 
vene in the Channel 7 case. It is clear from the foregoing 
that appellants’ attempt to assert a legal right to prefer¬ 
ential consideration of their rule making proposals on the 
basis of the Ashbacker case is totally without merit. Not 
only does the Ashbacker case not support appellants’ con¬ 
tentions but it provides further demonstration of the Com¬ 
mission’s authority to control the orderly process of its 
affairs without interference from outside sources. 

Appellants also argue that before the Commission can 
issue a construction permit it must affirmatively find that 
the public interest, convenience, and necessity will be 
served by the grant, and in making this determination it 
must consider every relevant factor bearing on the public 
interest which is brought to its attention. However, this 
principle was obviously never meant to control the Com¬ 
mission's discretion in determining the order in which it 
will decide adjudicatory matters and rule making matters. 
Sections 307(a) and 309(a) have been part of the Act 
since well before the WJR decision. Moreover, the assign¬ 
ment of Channel 7 to Evansville was made in accordance 
with all requirements of law and is contained within a 
valid rule. Logansport Broadcasting Corporation v. United 
Stales, supra. This Court must attach a presumption of 
continuing validity to such rule and must regard the grant 
of Channel 7 on December 27,1955, in accordance with such 
rule, as serving the public interest, convenience, and neces¬ 
sity. To fail to do this would be to adopt appellants’ as¬ 
sertions of ruinous economic injury and to decide, in effect, 
that the assignment of Channel 7 to Evansville was no 
longer in the public interest. This would constitute a clear 
invasion by this Court of the quasi-legislative functions of 
the Commission. Furthermore, none of the cases cited by 
appellants support their contention that such a principle 
of law is applicable here. 





(a) Clarksburg Publishing Company v. Federal Com¬ 
munications Commission (C.A.D.C., Case No. 12441, de¬ 
cided June 9, 1955) involved an adjudicatory proceeding 
only. A protest had been filed under Section 309(c) of the 
Act after a grant of a construction permit without hear¬ 
ing. The protestant raised several questions relating to the 
* ability and qualifications of the grantee to render a service 
in the public interest; for example, the protestant charged 
that the grant violated the Commission’s multiple owner¬ 
ship rule (Section 3.636) and that it created an undesir¬ 
able concentration of control of communications media 
within the state. The Commission held an oral argument 
as on demurrer, dismissed the protest, and affirmed the 
grant. This Court held that the Commission was required 
under Section 309(c), which by reference to Section 309(b) 
provided for a “full hearing,” to hold an evidentiary hear¬ 
ing on the protest. The case of The Enterprise Company 
v. Federal Communications Commission (C.A.D.C. Case 
No. 12577, decided December 29, 1955) also concerned only 
an adjudicatory proceeding. Following the issuance of a 
final decision the successful applicant gave an option to a 
stockholder of one of the losing applicants to acquire a 
stock interest in a new corporation which would be formed. 
The Court held that one of the foundations of the final 
decision—that is, the finding on the issue of diversification 
of ownership of communications media—appeared to have 
been altered and remanded the case to the Commission 
for further consideration. The Clarksburg and the Enter¬ 
prise cases reflect the important principle that before 
granting a construction permit to an applicant the Com¬ 
mission must consider all matters which might bear ad¬ 
versely on the ability or qualifications of that particular 
applicant to render a service in the public interest. Such a 
principle is far different from the argument which appel¬ 
lants urge upon this Court—that the Commission must con¬ 
sider, before granting a construction permit, a rule making 
proposal inconsistent with the grant and totally unrelated 
to the qualifications of the grantee. 



33 


(b) Appellants quote out of context a statement by the 
Commission in Paramount Television Productions, Inc., 8 
R.R. 459 (1952). There the petitioner had been an applicant 
for a YHF station in San Francisco. A comparative hear¬ 
ing had been held in 1948 and the record closed. This was 
followed by the overall rule making proceeding which re¬ 
sulted in the Sixth Report and Order, released April 14, 
1952. On that same day the Commission issued an order 
removing petitioner’s application as well as applications 
for television stations in other communities from the hear¬ 
ing docket. The petitioner argued that the cut-off rule 
which precluded the filing of a mutually-exclusive applica¬ 
tion after the twenty-day period preceding the date of 
hearing, was a bar to the reassignment in rule making pro¬ 
ceedings of the channel involved. The Commission held that 
the cut-off rule did not afford an immunity from conse¬ 
quences of changes in the Commission’s rules through ap¬ 
propriate rule making proceedings and that the granting 
of any channel was subject to the rules in effect at the 
time of final consideration of such applications. To quote 
the relevant portion of the Commission’s decision, includ¬ 
ing that portion quoted by appellants: 

“The broadcast service and the Commission’s Rules 
and Regulations governing the operations thereof are 
never static. Changed circumstances and policy deter¬ 
minations may require changes from time to time in 
the rules and regulations governing this service. Ap¬ 
plicants for broadcast facilities must recognize the 
possibility of such changes and that their applications 
are, therefore, subject to the rules in effect at the time 
of final consideration of such applications. See Balti¬ 
more Broadcasting Corporation (WCBM) 12 FCC 
716; and Cedar Rapids Broadcasting Corporation, 
Inc., 12 FCC 982. The duty of the Commission to grant 
licenses only if the public interest, convenience or 
necessity will be served thereby (Sections 307(a) and 
309 of the Communications Act) requires a finding 
based upon the record in light of the public interest at 
the time of issuance of the license. If after a hearing 







on an application and prior to final decision, the pub¬ 
lic interest requires a change in the rules which would 
preclude a grant of the application, obviously, such 
application cannot be granted.” (8 R.R., at p. 462) 

Thus, in the Commission’s view, the allocation rule exist¬ 
ing at the time of final consideration of an application for 
construction permit is a binding determination as to 
whether the granting of the channel would be in the public 
interest. This case is in keeping with the court decisions 
which emphasize the broad discretion of the Commission 
in dealing with related rule making and adjudicatory 
matters. 

In no way have appellants in this or in the two related 
cases nullified the applicability to the instant situation of 
the principle expressed in the Pittsburgh Radio Supply, 
Ward, and WJR cases. Indeed, such a principle is es¬ 
sential to the orderly functioning of administrative proc¬ 
esses. Should this Court undermine that principle by 
sustaining the appeals, a precedent would be created where¬ 
by at any time—even at the eleventh hour—an existing 
station in a community could, by filing a rule making peti¬ 
tion for deletion of the channel at issue in a comparative 
hearing, protect itself from competition from the new sta¬ 
tion for what might be a considerable period of time. While 
it is clear that a mutually-exclusive application can 
be dismissed if filed after the cut-off date, and the Com¬ 
mission may deny a petition for intervention which is filed 
beyond the period stated in Section 309(b), anyone at any 
time may file a petition to delete a channel which is the 
subject matter of an adjudicatory proceeding. To require 
the Commission to stay action in an adjudicatory proceed¬ 
ing when an inconsistent rule making petition is filed would 
encourage fraudulent petitions for rule making by exist¬ 
ing stations and would wreak havoc on the orderly func¬ 
tioning of the Commission’s licensing activities. This 
Court declined to open the way for a similar type of chaos 
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in Colonial Broadcasters , Inc . v. Federal Communications 
Commission, 70 App. D.C. 258, 105 F. 2d 781 (1939). 

Appellants have shown no legal right which the Commis¬ 
sion has violated or infringed. Their appeal is a request 
for judicial interference with the Commission’s judgment 
as to the order in which it will consider related rule mak¬ 
ing and adjudicatory matters. This Court may not so 
interfere. The Commission has at all points acted in a man¬ 
ner consistent with statute and case law and within the 
requirements of due process. The Commission’s action 
on November 10, 1955, dismissing appellants’ rule mak¬ 
ing petitions was eminently sound. In a well-reasoned 
opinion the Commission found that selective deintermix¬ 
ture was not a useful method for achieving a lasting solu¬ 
tion to the problems confronting the development of a 
nationwide television service; and that such a solution 
could be achieved only through a basic reexamination of 
the Table of Assignments on a nationwide basis. The 
Commission’s decision fully complies with Section 6(d) of 
the Administrative Procedure Act, which requires that the 
denial of a rule making petition “shall be accompanied by 
a simple statement of procedural or other grounds.” It 
was certainly not an abuse of discretion for the Commis¬ 
sion to decide that selective deintermixture as an approach 
was not helpful to the problem of achieving a nationwide 
television service and that an overall reexamination was 
necessary. 

The assertion that the Commission’s decision was in¬ 
valid because it rested upon ex parte presentations on tele¬ 
vision allocation problems is totally without merit. Rule 
making proposals of all types are filed with the Commis¬ 
sion and the Commission does not—and may not—close 
its eyes to the existence of such proposals merely because 
they have a bearing on proposals in other rule making 
proceedings. Moreover, reports of various reallocation 
schemes appeared in trade journals and were discussed at 




Congressional hearings and thus the Commission ob¬ 
viously was aware of the existence and contents of such 
proposals. It is the Commission’s duty, as an expert body, 
to acquaint itself with all available facts, regardless of the 
source. In any event, the Commission specifically stated 
in its November 10 order that it was deciding the deinter- 
mixture petitions on the basis of the record before it: 

“We have determined that the records now before 
us are inadequate to support a grant of the requested 
deintennixture because of their limited scope. We of 
course have knowledge, and should, of other and more 
general suggestions informallv submitted to us or be- 
fore Congressional committees. Having decided up¬ 
on these records that some approach other than piece¬ 
meal deintermixture must be followed, we will afford 
an opportunity for the formal submission of nation¬ 
wide solutions in the general rule making proceeding 
we are concurrently instituting.” (emphasis supplied) 
(R. 15S0) 

Of course, it scarcely need be said that setting aside the 
November 10 action of the Commission would plunge Doc¬ 
ket No. 11532 into a state of uncertainty, and delay prompt 
resolution of the questions that must be resolved in that 
proceeding. 

The Commission’s denials of appellants’ requests for 
stay, intervention, or consolidation on December 27, 1955, 
and its granting of the VHF channel were also clearly 
within its authority and not an abuse of discretion. The 
requests for stay, intervention, or consolidation were all 
made for the purpose of inducing the Commission to 
withhold decisions in the Channels 7 and 9 hearings until 
after final resolution of appellants’ rule making proposals. 
As demonstrated above, appellants had no legal right 
to such preferential treatment. Moreover, the Commission 
knew that lengthy and detailed comments had been and 
would be filed in Docket No. 11532, encompassing a wide 
range of suggestions for amendment of the Table of As¬ 
signments. The Commission could in no way predict when 
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Docket No. 11532 would be resolved and what its out¬ 
come would be insofar as it pertained to the Evansville 
area. The Commission concluded that the public interest 
would be served by immediately authorizing an additional 
television service for that area without awaiting the un¬ 
certain outcome of Docket No. 11532. With respect to 
intervention, appellants assert they had the right to in¬ 
tervene under the case of Federal Communications Com¬ 
mission v. Sanders Bros. Radio Station , supra. But in that 
case the request for intervention was timely. The Com¬ 
mission here concluded that appellants had failed to show 
good cause within the requirements of Section 1.388 for 
their belated attempt to intervene and moreover that they 
sought to reopen the record in the Channel 7 adjudicatory 
proceeding, approximately nineteen months after it had 
been closed, to present essentially rule making matters. 
That the Commission acted reasonably on December 27 
and in a manner consistent with the public interest is dem¬ 
onstrated by the following excerpt from the Memorandum 
Opinion and Order of that date: 

“It is therefore clear that two of petitioners 
[Ohio Valley and Mid-America] were permittees prior 
to commencement of either of the hearings in which 
they now seek intervention and stay. The third [Pre¬ 
mier] was an applicant at the time of commence¬ 
ment of the Evansville Channel 7 proceeding and be¬ 
came a permittee less than 60 days after commence¬ 
ment of this proceeding. All of the petitioners were 
permittees long prior to even the date of the order 
of designation in the Hatfield Channel 9 proceeding. 
Yet they have at no point previously sought inter¬ 
vention in these proceedings and intervention at this 
late date with a consequent disruption of these adjudi¬ 
catory proceedings cannot be permitted even if it be 
assumed that there is merit to petitioners’ conten¬ 
tions. A second consideration is that petitioners have 
set forth no matters showing, in conformance with 
the requirements of Section 1.388(b) of the Commis¬ 
sion’s Rules, how their participation will assist the 
Commission in the determination of the issues in these 


proceedings. None of the issues in any manner con¬ 
templates interposing into these adjudicatory pro¬ 
ceedings rule making matters or economic injury to 
existing broadcast services. These are the matters 
asserted by petitioners. Further, we believe the rule 
making matters, which are of general applicability, 
are improper for consideration in these adjudicatory 
proceedings. Relative to the allegations of economic 
injury to petitioners, as set forth above, each was well 
aware of the fact that it would face competition from 
television stations operating on the facilities and in 
the communities involved in the above-entitled pro¬ 
ceedings. They now seek to delay such impact as this 
competition may have by seeking intervention in and 
stay of the proceedings on the grounds of alleged prej¬ 
udice to their requests to be made in the said rule 
making proceeding in Docket No. 11532. 

“However, aside from the foregoing considerations, 
we are unable to discern any prejudicial effect grants 
of the facilities sought in the comparative hearing 
proceedings can have oil the general rule making pro¬ 
ceeding in Docket No. 11532. The issuance of con¬ 
struction permits for operation of such facilities can¬ 
not operate to negate the Commission’s rule making 
power should it subsequently be determined that it 
is in the public interest to order any stations con¬ 
structed to operate on channels other than those now 
involved. Allocations to the cities of Evansville and 
Hatfield, Indiana and to Louisville, Kentucky may all 
be substantially modified as a result of the rule mak¬ 
ing proceeding. On the other hand, it may be that 
no modifications in these communities will result or 
that modifications may be made in some but not all 
of them. Regardless of the determinations made, au¬ 
thority to effectuate all necessary changes is specifi¬ 
cally conferred upon the Commission by Section 303(f) 
of the Communications Act of 1934, as amended. 
Thus, while petitioners have here based their requests 
for relief on supposititious eventualities in the said 
rule making proceeding, should such eventualities be 
realized any action taken in the above-entitled com¬ 
parative hearing proceedings would in no way pre¬ 
clude effectuation of the determinations made. The 
sole effect of granting petitioners’ requests for relief 
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would be to further delay the bringing of additional 
television service to the citizens of Evansville and . 
Hatfield, Indiana and the surrounding areas. This we 
consider not to be in the public interest.” (R. 1648-9) 

It is clear from all of the foregoing that appellants have 
been and are being afforded all the protection that the 
law requires that they receive. Their appeals are with¬ 
out merit and this Court must affirm the orders from which 
they appeal. 


CONCLUSION 

For the foregoing reasons, and those stated in the brief 
for the appellee, the Federal Communications Commission, 
the decisions and orders of the Federal Communications 
Commission from which appeal and review have been 
sought, should be affirmed. 

Respectfully submitted, 

Evansville Television, Inc. 
Vincent B. Welch 
Vincent A. Pepper 
Counsel for Intervenor 

Of Counsel: 

Welch, Mott & Morgan 
710 Fourteenth Street, N. W. 

Washington 5, D. C. 

April 6, 1956 
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i 

On June 7, 1956 this Court issued an opinion affirming the orders 

i 

of the Federal Communications Commission in the apove-entitled cases 

and in certain companion cases. 1 In light of certain dec is ions and actions 

of the Federal Communications Commission taken subsequent to the 

Court's decision herein, it is respectfully requested that (1) the Court 

vacate or modify its decision and remand these cases to the Federal 
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i 

i 







Communications Commission to give the agency an opportunity to decide 
whether its orders herein should be modified or set aside in light of the 
Commissions subsequent actions, or, in the alternative, (2) the Court 
hold a further oral argument to determine whether the Commissions 

i 

subsequent actions create a change in circumstances Which require a 
modification in the Court's decision. In support whereof, it is shown 

i 

as follows: 

i 

The central question presented in these cases was whether the 

i 

Commission legally may make VHF television grants jin areas with 
respect to which it is considering changes in its rules to eliminate 
allocation of the VHF frequencies involved. This Court held that until 
and unless the Commission changes its rules, it has discretion to make 
grants consistent with the existing rules. The Court ruled that "we 

S 

clearly should not compel the Commission to delay existing adjudica- 
tory proceedings conducted in accordance with the statute and valid 
regulations thereunder in order to await the outcome of rule-making 
proceedings" (Slip. Op. p. 9). 

The factual context in which the Court reached the conclusion 
that the Commission had not abused its discretion was significant. On 
November 10, 1955, as the Court points out (Slip. Op. p. 7), the Com¬ 
mission had terminated five pending area deintermixture proceedings 
on the ground that a nationwide problem existed which could not be 
solved on a piecemeal basis. And the Commission had instituted an 
over-all proceeding (Docket 11532) in which, apparently, over-all 

i 

solutions were to be sought. 

i 

i 

Petitioners-appellants urged in their briefs and' in oral argu- 

j 

ment that to permit the grant of a construction permit to Evansville 
Television, Inc. for a VHF station to stand would make immeasurably 
more difficult any ultimate de intermixture of the Evansville area. 

Thus petitioners-appellants pointed out the following (Br. 32-33): 

j 

Existing stations have well defined and important rights 
under the law. By granting intervenor an authorization for a 
station, the Commission has conferred those rights on it. 

They are more easily conferred than taken away. In the 
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early case of Federal Communications Commission v. Nelson 
Bros. Bond & Mortgage Co. , 289 U. S. 266, 285, the Supreme 
Court recognized that, in carrying out its allocations functions 
under the Act, the Commission is required to give considera¬ 
tion to the equities of existing stations. See also Yankee Net ¬ 
work, Inc, v. Federal Communications Commission , 71 U. S. 

App. D. C. 11, 107 F. 2d 212. This principle is firmly writ¬ 
ten into Section 316 of the Act, which provides as follows: 

i 

Sec. 316. (a) Any station license or [Construction 
permit may be modified by the Commission either for 
a limited time or for the duration of the t£rm thereof, 
if in the judgment of the Commission such action will 
promote the public interest, convenience,! and necessity, 
or the provisions of this Act or of any treaty ratified 
by the United States will be more fully complied with. 

No such order of modification shall become final until 
the holder of the license or permit shall have been 
notified in writing of the proposed action and the grounds 
and reasons therefor, and shall have been! given reason¬ 
able opportunity, in no event less than thirty days, to 
show cause by public hearing, if requested, why such 
order of modification should not issue: Provided, 

That where safety of life or property is involved, the 
Commission may by order provide for a shorter period 
of notice. 

i 

If the Commission were to decide, as a result of its proceed¬ 
ings in Docket 11532, to delete Channel 7 from the Evansville area, 
it would be necessary first to hold a full-dress* time-consuming, 
adjudicatory proceeding in which the burden of proof would be on 
the Commission to establish that the proposed shift was in the 
public interest. For Section 316 (b) provides: j 

i 

(b) In any case where a hearing is conducted pur¬ 
suant to the provisions of this section, both the burden 
of proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commission. 

i 

That is a burden which the Commission assumed when it made the 
grant. Thus the act of making a grant on Channel 7 created an 
important legal obstacle to the adoption of appellants' deintermix¬ 
ture proposals. Since adjudicatory proceedings frequently take 
months or years to complete, the Commission has not only made 
it more difficult for appellants' proposals to be placed into effect, 
but has made necessary a long period of delay before such pro¬ 
posals could possibly be given effect. 


j 

| 

i 



The Court did not in terms address itself to this contention. The 
Court presumably felt that since the Commission had apparently re¬ 
jected area by area "selective" deintermixture, 2 it was within the 

* 

-Commission's discretion to create legal rights in intervenor which 

* 

would operate as formidable obstacles to ultimate deintermixture of 
the Evansville area. .But since the issuance of the Court's decision, 
the Commission has effected a dramatic about-face. It has once again 
issued proposals looking toward selective deintermixture. The Com¬ 
mission majority now recognizes what it could not seem to perceive 
at the time it issued its orders in the cases at bar. The Commission 
is still making VHF grants in areas proposed to be de intermixed, but 
it is now conditioning those grants on the outcome of the rule making 
proceedings. And it is staying construction of the VHF stations auth¬ 
orized until it decides-whether the public interest requires that new 

% 

stations in the afeas involved operate in the VHF band or the UHF 
,band. 

On June 26, 1956 r the Commission released a Report and Order 
(FCC 56-587, mimeo no. 33117) terminating the over-all rule making 
proceeding (Docket 11532) and proposing long-range studies and cer¬ 
tain specific interim relief. The interim relief, designed to preserve 
UHF pending the continued search for long-range solutions, includes 
elimination of VHF commercial assignments in a number of cities. 

As Appendix A to this petition, there are reproduced the pertinent 
portions of the Commission's discussion of its interim action. 

The interim proposal was implemented by the simultaneous 

issuance of notices of proposed rule making looking toward specific 

channel changes in a number of communities. Included in these pro- 

« 

posals is one to delete the assignment of channel 7 to Evansville, 


In its brief to this Court, the Commission had characterized its November 10, 1955 orders as re¬ 
flecting the decision "that selective deintermixture to substitute UHF for VHF channels in communities 
with little or no operational VHF service would not provide the basis for the nationwide approach to 
the UHF problem the Commission felt essential (Appellee’s Br. 52). 
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Indiana, for commercial use, and to reserve that channel for a non- 

| 

commercial educational television station (FCC 56-598, mimeo no. 
33159). Attached hereto as Appendix B is a copy of this Notice. 

i 

On June 29, 1953 the Commission released two final decisions 

in competitive television'proceedings involving VHF channels which 

i 

were involved in the new, deintermixture rule-making proceedings. 
These were channels 8 in Peoria, Illinois, and channel 2 in Spring- 

I 

field, Illinois. In each case the Commission made a grant, but in each 
case it conditioned the grant upon the outcome of the Rule-making pro¬ 
ceedings and stayed construction of the VHF stations until completion 
of the rule-making proceedings. WMBD, Inc . (FCC 56-602, mimeo 
no. 32411); Sangamon Valley Television Corp . (FCC 56-601, mimeo 
no. 31147). As Appendix C to this petition there are Reproduced the 

pertinent excerpts from the Commission’s final decisions in these two 

i 

cases. 

! 

A study of the Commission’s actions described above makes 
it abundantly clear that the Commission has reversedjitself. Where 
it previously rejected selective de intermixture, albeit without preju¬ 
dice, it now proposes selective deintermixture. Whe^e it previously 
saw no incongruity in permitting construction of VHF stations in areas 
which might be deintermixed, it now realizes that to permit such con¬ 
struction would be contrary to the public interest since it would en¬ 
courage the public to make unnecessary expenditures in reliance upon 
a VHF service which is proposed to be withdrawn in the near future. 
And the Commission evidently realizes that it should not gratuitously 
create new legal rights in VHF grantees. In the Commission’s own 

j 

words, it is ’’the Commission’s belief that, having proposed on its 
own initiative deintermixture rule-making hearing directly upon the 

channel here involved, authority for construction pursuant to a grant 

% 

of permit herein should be withheld for reasons of sound policy” 
WMBD, Inc. , Decision pp. 79-80, Appendix C, infra .' 



It is quite evident that were the Commission making a grant to 
intervenor Evansville Television, Inc. today it would condition that 
grant on the outcome c5f the Evansville rule making, and it would stay 
construction of the station. We are advised that construction of the 
station has not proceeded in any appreciable degree. Indeed, there 
is presently pending before the Commission an application for change 
in studio location and a change in the transmitter and antenna system 
(File Nc,. BMPCT 4050). In these circumstances, the Commission 
should have an opportunity to reconsider and modify its grant in light 
of the facts and circumstances bearing on the public interest. Fore¬ 
most among'those circumstances is that the Commission has, M on its 
own initiative” proposed rule making proceedings ’’bearing directly 
on the channel involved”^ (WMBD, Inc. , supra) . 

\ The relief here sought is of the utmost importance to petitioners- 
appellants and to the public interest. If the relief is not granted, the 
Commission will be powerless to modify Evansville Television, Inc.’s 
authorization without elaborate and time-consuming proceedings pur¬ 
suant to Section 316 of the Communications Act ( supra , pp. 2-3). And 
the public will have been induced to make wasteful and unnecessary ex¬ 
penditures. If the cases are remanded to the Commission, it will be 
free to give the same enlightened treatment to Evansville as it is giving 
to Peoria and Springfield. In short, it may so condition its grant as 
to prevent construction of a VHF station until it has resolved the rule- 
making proceedings. . 

A nptice of proposed rule making on the Commission’s initiative 

represents at least a preliminary determination that the proposed change 

in the rules is desirable. Until the Commission reaffirms or rejects 

the preliminary determination here that channel 7 (as a commercial 

channel) should be deleted from Evansville, Indiana, it would obviously 

be absurd to let a. commercial station on channel 7 be built there. 

♦ 

If, as the Court seems to hold, this is a matter for Commission 
discretion, clearly the Commission should make its discretionary 
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determination in light of all the facts presently obtaining. It is set¬ 
tled law that the agency must consider pertinent facts arising while it 

i 

has jurisdiction of the matter, or while the matter is on appeal. See 
e.g., Fleming v. Federal Communications Commission, 96U.S. App. 

■— — — ■ — .i ■ ,, 

D. C. 223; City of Pittsburgh v. Federal Power Commission (Case No. 

- - 1 - 

12895, decided March 8, 1956, Slip. Op. p. 15, note 33); Butterfield 

Theatres, Inc. v. Federal Communications Commission (Case No. 


12527, decided May 24, 1956, Slip. Op. p. 3, note 5)J See also Ford 

Motor Co. v. National Labor Relations Board, 305 U.S. 364, 373. 

| 

CONCLUSION | 

t 

For the foregoing reasons, the decision herein should be vacated 

I 

or modified so as to include a remand to the Commission to determine 
whether it should modify the orders here under review. In the alterna¬ 
tive, a reargument should be ordered by the Court to consider the ef¬ 
fect of the changed circumstances. 

Respectfully submitted, 


ANDREW G. HALEY 


Of Counsel: 

Haley, Doty & Wollenberg 
July 5, 1956 


J. ROGER WOLLENBERG 
Attorneys for Petitioners-Appellants 


I certify that the foregoing Petition for Rehearipg is presented in 
good faith and not for delay. 


J. ROGER WOLLENBERG 

j 

| 

i 
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APPENDIX A 

* 

Excerpts from Report and Order of Federal Communications 
Commission in Docket No. 11532, FCC 56-587, mimeo no. 33117, 
released June 26, 1956, pp. 12-14. 

t • 

♦ 

Interim Action 

31. There remains the problem of interim action which should 
be taken pending resolution of the long range problems already dis¬ 
cussed. Since some y^ars would be required in any event for the full 

implementation of a*i a^l-UHF system, the Commission believes that 

» 

steps should be taken the meantime to improve the opportunities for 
effective competition'among a greater number of stations. As already 
indicated, a basic choice*in many markets at this time lies between the 
elimination of VHF channel assignments to create improved opportuni¬ 
ties for UHF broadcasting and, alternatively, the assignment of addi- 

f 

tional local VHF channels. Because of the widely varying circum¬ 
stances in individual markets and the numerous factors which bear on 
the choice of technique's in any individual community or area, it is 
not possible to formulate rigid criteria whose perfunctory application 
to the individual cases will automatically indicate the course which would 
best serve the public interest in each community during the interim 
period. We have concluded, however, after extensive review of all 
the proposals which have been submitted to us for the elimination or 

« 

addition of commercial VHF assignments, that the following considera- 
. .tions will haye important bearing on decisions in specific communi- 
W ties or areas. In markets-with one or more commercial VHF assign- 

** f 

ments, the merits of proposals to eliminate a VHF commercial assign¬ 
ment would depend to a large extent on such factors as: 

1. Whether significant numbers of people would lack service 
a& a result of the elimination of the VHF channel. 

2. Whether one or more UHF stations are operating in the area. 
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3. Whether a reasonably high proportion of the isets in use 
can receive UHF signals. 

4. Whether the terrain is reasonably favorable for UHF 

i 

coverage. 

5. Whether, taking into account all the local circumstances, 

I 

the elimination of a VHF channel would be consistent with 
the objective of improving the opportunities for effective 

i 

competition among a greater number of stations. 

The desirability of assigning a first VHF channel or of adding an ad- 

i 

ditional VHF channel would depend principally upon: 

i 

1. Whether it is possible to locate the new transmitter so as 
to meet minimum transmitter spacings. 

j 

2. Whether, in cases where it is necessary to move the chan¬ 
nel from another city, there is greater need for the channel 
in the area to which it is proposed to be assigned. 

i 

3. Whether the addition of a new VHF assignment would be 

consistent with the objective of improving tile opportuni- 

i 

ties for effective competition among a greater number of 

i 

stations. 

32. In appropriate instances it may be desirable, in order to 

I 

attain the objectives stated in the preceding paragraph, to add an ad¬ 
ditional VHF assignment which meets all requirements of the present 

rules with the exception that the minimum spacing from the city where 

i 

the new assignment is proposed would not be met. It would be feas- 

i 

ible, however, in these instances, by appropriate location of the new 

| 

transmitter, to meet all transmitter spacing requirements. Since it 
is the spacing from the transmitter that is critical, we believe, that it 

will be in the public interest to relax the present rules in order to 

| 

permit new assignments that can be utilized within reasonable distance 

i 

from the city in conformity with the minimum transmitter spacing 


’ requirement. In this way additional service can be provided without 
departing from the engineering standards. 

Implementation of Interim Revisions of the 
Table of Assignments 

A 

33. This proceeding has served the purpose for which it was 
instituted* i. e., determination of the basic lines on which revisions of 
the existing television allocation plan should be considered. It can 
therefore now be terminated. We announced in the Notice of Proposed 
Rule Making a’dopted on November 10, 1955, that after this determina¬ 
tion had been made we would proceed to the consideration of proposals 

i 

for sbch channel reassignments as might be made in conformity with 

' r 

the general policies addpted herein. 

t 34. Accordingly, we are adopting today a number of Notices of 

i ^ 

Proposed Rule Making in which we will consider a series of proposed 

channel reassignments which appear to merit consideration in conformity 

.yrith the objectives outlined in this Report and Order. For example, 

in a number of communities, including Madison* and Elmira*, we are 

* # proposing to delete a VHF channel or reserve it for educational use. 

It appears on the basis of the facts before us that such action offers 

reasonable prospect for improving the opportunities for effective com- 

* 

petition among a greater number of stations in these areas. In other 

communities, such as Fresno** and Peoria**, we are proposing to 

shift VHF channels to other communities, which would have the added 

‘advantage of making additional comparable facilities available in VHF 

markets. In several other areas, such as New Orleans** and Albany, 

% 

*** it appears that similar objectives can be achieved by deleting or 
shifting one of the two VHF channels assigned in the area. 

* * Chairman McConnaughey and Commissioners Doerfer and Mack 
dissented from this proposed rule making. 

V 

** Commissioners Doerfer and Mack dissented from this proposed 
rule making. 

*** Chairman McConnaughey and Commissioners Doerfer and Mack 
dissented from this proposed rule making. Commissioners Webster, 
Bartley and Lee concurring but would propose the deletion of Channel 
6 also. 
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35. In communities such as Charleston and Duluth-Superior, 
which have two VHF channels assigned and no UHF stations in operation, 
we find that it is possible to add a third VHF channel by "drop-in Tt or 

i 

by shifting an unused educational assignment for which there appears 

I 

to be no realistic prospect of early use. In Miami ****, which already 
has three commercial VHF assignments, we are proposing to add a 
4th which it appears can be accomplished in accordance with minimum 

j 

transmitter spacing requirements. We believe this course of action 
is more meritorious than deletion of two or all VHF channels from 

i 

Miami, as some petitioners and parties to this proceeding have pro¬ 
posed. Where a 4th VHF channel can be employed without violating our 
engineering standards, deletion of VHF channels would not appear to 
be warranted. 

i 

j 

36. In some markets such as Toledo, where there are only two 
commercial VHF assignments and no UHF stations operating, we find 
that despite the apparent capacity of such markets to support additional 
stations, it is not possible to assign an additional VHF channel because 

i 

there are none available which would meet minimum transmitter spac- 

! 

ings. Nor would it be practicable to encourage the expansion of local 
services on locally assigned UHF channels by eliminating a local VHF 
assignment because, apart from the absence of significant UHF con¬ 
version in the area, the reception of signals from VHF cities located 
elsewhere (in this case, Detroit) would make it doubtful that effective 

i 

deintermixture could be achieved. 


**** 


Commissioners Webster and Mack dissented froin this proposed 
rule making. 




APPENDIX B 


♦ Before the 

FEDERAL COMMUNICATIONS COMMISSION 
% Washington 25, D. C. 

FCC 56-598 
33159 

In the Matter- of * v 

% ' 

Amendment of Section 3* 606, ) 

Table of Assignments, ) Docket No. 11757 

Television Broadcast Stations ) 

(Evansville, Indiana) t ) 

* NOTICE OF PROPOSED RULE MAKING 

1. Notice is hereby given of rule making in the above-entitled 
matter. 

* • 

2. The Commission today adopted a Report and Order in its 

4 

general television allocation proceeding in Docket No. 11532, outlining 
a long-range program designed to improve the television allocation 
structure and at the same time specifying the bases on which it would 
consider channel changes in the interim with the view to improving the 
immediate television' situation in individual communities. As a part 

9 

of this interim program, of channel reassignments and in accordance 

with the general objectives outlined in the above Report and Order, the 

Commission is proposing the following channel changes: 

_ Channel No. _ 

City _ / Present Proposed 

Evansville, Indiana 7, 50, *56, 62 *7, 50, 56, 62 

(Offset carrier designations for the various channels will be speci 
fied in the final Report and Order.) 

3. Any interested party who is of the view that the proposed 
“•amendment should not be .adopted, or should not be adopted in the form 
set forth herein, may file with the Commission on or before September 
10, 1956, a written statement setting forth his comments. Comments 
supporting the proposed amendment may also be filed on or before the 
same date. Comiflents in reply to original comments may be filed 
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i 

within 15 days from the last date for filing said original comments. 

j 

No additional comments may be filed unless (1) specifipally requested 
by the Commission or (2) good cause for the filing of such additional 
comments is established. 


4. Parties submitting comments in this proceeding are requested 
to direct their attention to the matters discussed in paragraph 31 of the 
Commissions Rqport and Order issued today in Docket No. 11532. All 
data indicating television coverage should be filed in accordance with 

i 

the procedures specified in paragraphs 38-40 of the above Report and 
Order. 


5. Authority for the adoption of the amendment proposed herein 

i 

is contained in Sections 1, 4 (i) and (j), 301, 303(a), (Ip), (c), (d), (e), 
(f), (g), (h) and (r) and 307 (b) of the Communications Act of 1934, as 
amended, and Section 4 of the Administrative Procedure Act. 

6. In accordance with the provisions of Section jl. 764 of the 
Rules, an original and 14 copies of all written comments shall be 
furnished the Commission. 


Adopted: 

June 25, 

1956 

Released: 

A 

June 26, 

1956 


FEDERAL COMMUNICATIONS 
COMMISSION * 


Mary Jane Morris 
Secretary 


i 

i 

j 


i 


i 


i 

i 


i 

i 

I 

I 


I 


I 

i 

i 


* Commissioners Doerfer and Mack dissenting. 




APPENDIX C 


Excerpts from Decision of Federal Communications Commission 
in WMBD, Inc,, FCC 56-602, mimeo no, 32411, released June 29, 

1956, pp. 79- 80. 

29. We have arrived at our determination as to which of the two 

applicants before us merits, on a competitive basis, the grant of the 

subject channel as best serving the public interest convenience and 

necessity. Before proceeding with the grant thereof to such applicant, 

recognition must be given to the action of the Commission released under 

date of June 26, 1956, in Docket No. 11532 adopting a Report and Order in 

♦ 

its general television allocation proceeding, and to the action released 

lender the same date in Docket No. 11749 giving notice of rule-making with 

respect, inter alia, to the proposed reassignment of Channel 8 from Peoria, 

Illinois, to Rock Island, Illinois, and the proposed assignment of Channel 

£5 to Peoria, Illinois. In light of these actions, the Commission is of the 

view that the grant made in the present adjudicatory proceeding should be 

conditioned in such manner as to stay any construction of the television 

station applied for herein pending outcome of the rule-making proceeding 

^instituted in Docket No. 11749. The expression of this view constitutes in 
i . i 

no'way a pre-judgment of the rule-making proceeding. The view is based, 

rather, upon the Commission's belief that heving proposed on its own 

initiative deintermixture rule-making bearing directly upon the channel 

here involved, authority for construction pursuant to a grant of permit 

herein should be withheld for reasons of sound policy. The grant of a 

permit herein, however, is another matter. The channel in contest was 

allocated by the Commission in Part 3 of its Rules and is presently so 

allocated. The parties herein applied for a grant of such channel in good 

faith and have been in competitive hearing status with respect thereto for 

a period of three years. The Commission believes that the equities of the 
% • 

^situation, as well as the public interest under our Rules as they presently 

exist, require that a choice be made between the applicants and that a 

permit issue to the prevailing applicant. 
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i 

30. Accordingly, IT IS ORDERED, This 27th day of June, 1956 

! 

that the application of WMBD, Inc. for a permit to construct a new 
commercial television station in Peoria, Illinois on Channel 8 IS 

i 

DENIED, and that the application of WIRL Television Cbmpany for the 

i 

use of the same channel assigned to Peoria, Illinois IS GRANTED 

| 

subject to the conditions (1) that construction and subsequent operation 
shall not adversely affect the ability of standard broadcast station WMBD 
to operate in accordance with the terms of its license, particularly 
with respect to the operation of the radiating system of station WMBD, 
and sufficient field intensity measurements of station WMBD shall be 
made before and after such construction to prove that iio material 
effect thereon has resulted; (2) that the antenna structure shall be 

i 

painted and lighted in accordance with Part 17 of the Commission’s 
Rules; and (3) that the Commission may, without further proceedings, 
substitute for Channel 8 such other channel as may be Assigned to 

i 

i 

Peoria, Illinois instead of Channel 8 in the rule-making proceedings 
now pending in Docket No. 11749, and subject to the further condition 

i 

that no construction shall be commenced under the permit here granted 
until further order of the Commission to be issued subsequent to the 
conclusion of Docket No. 11749 by the Commission and the specification 

i 

by the Commission of either Channel 8 or such other channel as may be 
substituted for it in Docket No. 11749 as the channel oh which WIRL 
Television Company shall operate. 

* * * * * I 

Excerpts from Decision of Federal Communications Commission 

—■ — ■ ■ ■ 1 i ■ — 

in Sangamon Valley Television Corp., FCC 56-601, mimeo no. 31147, 
released June 29, 1956, pp. 64-65. 

25. We have arrived at our determination as to which of the two 
applicants before us merits, on a competitive basis, ttae grant of the 
subject channel as best serving the public interest, convenience and 
necessity. Before proceeding with the grant thereof tb such applicant, 

i 

recognition must be given to the action of the Commission released 


under date of June £6, 1956, in Docket No. 11532 adopting a Report 

« 

and Order in its general television allocation proceeding, and to the 
action released under the same date in Docket No. 11747 giving notice 
of rule-making with respect, inter alia, to the proposed reassignment 
of Channel 2 from Springfield, Illinois, to St. Louis, Missouri, and 
the proposed assignment of Channel 39 to Springfield, Illinois. In 
light of these actions, ^the Commission is of the view that the gran! 
made in the present adjudicatory proceeding should be conditioned in 
such manner as to stay any construction of the television station ap¬ 
plied for herein pending outcome of the rule-making proceeding insti- 

57 / 

tuted in Docket No. 11747.— The expression of this view constitutes 
in no way a pre-judgment of the rule-making proceeding. The view 
is based, rather, upon the Commission’s belief that, having proposed 
on its own initiative deintermixture rule-making bearing directly upon 
the channel here involved, authority for construction pursuant to a 

57 / 

—• The action taken in Docket No. 11747 renders moot certain 

pleadings fillad in this proceeding for stay, intervention and consoli¬ 
dation by Prairie Television Company under dates of October 17, 1955, 
November 7, 1955, and November 15, 1955, and pleadings for similar 
relief filed under dates of June 23, 1955 and November 15, 1955 by 
Signal Hill Telecasting Corporation, and under dates of September 16, 
1955 and November 181955 (supplemented by letter dated November 
23, 1955) by Plains Television Corporation, and various pleadings 
filed in opposition to such pleadings. These pleadings involve the same 
rule-making matters urged in other adjudicatory proceedings before 
the Commission. The Commission has consistently refused to con¬ 
sider such matters in adjudicatory proceedings pointing out however 
that the parties cduld urge them in Rule Making. Further reasons 
for denial of the relief requested were also set forth and will not here 
be repeated, reference being made to Gulf Coast Broadcasting Com¬ 
pany FCC 55-1222. This action has been upheld by the United States 
Court of Appeals For the District of Columbia Circuit by decision of 
June 7, 1956 in the cases of Coastal Bend Television Co. v. FCC 
No. 13034 and 13035; Monona Broadcasting Company v. United States 
of America and FCC 13038; No. 13038 and 13039; Premier Television, 
Inc, v. United States of America and FCC No. 13056 and 13057; Mid- 
America Broadcasting Corporation v. FCC No. 13058 and 13065. 
Rule-making proceeding has been instituted in which petitioners may 
fully participate. Thus the pleadings filed in this adjudicatory pro¬ 
ceeding will be denied. 
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grant of permit herein should be withheld for reasons of sound policy. 
The grant of a permit herein, however, is another matter. The channel 

in contest was allocated by the Commission in Part 3 of its Rules and is 

| 

presently so allocated. The parties herein applied fob a grant of such 
channel in good faith and have been in competitive hearing status with 
respect thereto for nearly three years. The Commission believes 

j 

that the equities of the situation, as well as the public interest under 
our Rules as they presently exist, require that a choibe be made be- 

i 

i 

tween the applicants and that a permit issue to the prevailing applicant. 

26. ACCORDINGLY, IT IS ORDERED, This 27th day of June, 

1956 that the application of Sangamon Valley Television Corporation 
for a permit to construct a new commercial television station in 
Springfield, Illinois IS DENIED and that the application of WMAY-TV 
for the use of the same channel assigned to Springfield, Illinois IS 

GRANTED subject to the conditions (1) that its antenna structure be 

j 

painted and lighted in accordance with Part 17 of the Commissions 

i 

Rules; and (2) that the Commission may Without further proceedings, 
substitute for Channel 2 such other channel as may be: assigned to 
Springfield instead of Channel 2 in the rule-making proceedings now 

i 

pending in Docket No. 11747 and subject to the further condition that no 

i 

construction shall be commenced under the permit he^e granted until 
further order of the Commission to be issued subsequent to the con¬ 
clusion of Docket No. 11747 by the Commission and the specification 

i 

by the Commission of either Channel 2 or such other channel as may 

i 

be substituted for it in Docket No. 11747 as the channel on which 

i 

WMAY-TV shall operate. 

i 

27. IT IS FURTHER ORDERED, That the petitibns of Prairie 
Television Company, Signal Hill Telecasting Corporation and Plains 
Television Corporation referred to in paragraph 25 herein ARE DENIED, 
except insofar as condition 2 above includes in part the relief requested 
by Plains Television Corporation. 


i 

i 


i 
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REPLY .BRIEF FOR PETITIONERS-APPELLANTS 


Intervenor hag made a jurisdictional argument designed to show that 
the appeals and petitions for review herein should be dismissed (Interven¬ 
or’s Brief 8-21). Appellants have heretofore answered these arguments 

in Oppositions filed on January 19, 1956 and March 5, 1956 in response to 

* 

intervenor 1 s Motions to Dismiss. The arguments there made are adopted 

4 

and incorporated by reference herein. In addition, it is noted that the 
Commission disagrees on almost all points with intervenor 1 on the jur- 

4 

isdictional question, and has given a comprehensive statement of its rea¬ 
sons therefor (Appellee’s Brief 2-7). Under these circumstances no fur¬ 
ther discussion of the jurisdictional question would appear to be required. 


The brief filed by the Federal Communications Commission in this 
case joins issue with appellants on a major issue of fact and law as to the 
meaning of the Commission’s orders of November 10, 1955 denying the 
. ' requests of appellants for deintermixture of television allocations in the 
Evansville, Indiana area. 

i 

Appellants have pointed out that the Commission denied their chan- 
nel reallocation petitions without reaching the merits thereof, and that it 
' "postponed such consideration to the new, nationwide allocation proceed¬ 
ing instituted on the same day in Docket 11, 532 (Appellants’ Brief 5, 11, 
13-14, 15-16, 17, 24, 26-27, 29, 40). The Commission concedes that 
appellants’ Statement of the Case is ’’Complete, ” and the Commission’s 


' Intervenor's position is somewhat equivocal since it has adopted the Commission’s brief in toto (Inter- 

j venor's Brief 6) while taking a different view on several crucial points. See infra p. 5. 


♦ 

% 
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Counterstatement fails to point to any omission or inaccuracy therein 
(cf. Rule 17 (e) (3)). But in the face of this concession, the Argument in 
the Commission's brief is interlarded with repeated assertions that the 
orders of November 10, 1955 were, in fact, dispositive of the merits of 

appellants' proposals (Appellee's Brief 13, 28-29, 33, 38, 52, 53). Thus 

j 

the Commission uses such phrases as "when it is recognized that what is 
alleged to have been prejudged is, in fact, what has already been deter¬ 
mined” (Appellee's Brief 38). As is demonstrated below, these assertions 

i 

cannot be reconciled with the language of the Commission's orders, or 
with the repeated interpretations of those orders by the Commission itself 
and by its individual members. 

I 

Counsel for the Commission evidently have felt compelled to refashion 

I 

the Commission’s orders in the hope that they will somehow be rendered de¬ 
fensible. But it is settled law that the validity of an agency order must be 

j 

judged on the basis of the reasons advanced therefor in the opinion or de¬ 
cision of the agency. Counsel may not rewrite it on appeal. Securities 
and Exchange Commission v. Chenery Corp ., 318 U;S. 80; Democrat 
Printing Company v. Federal Communications Commission, 91 U. S. 

i 

App. D. C. 72, 202, F. 2d 298; Telanserphone, Inc , jv. Federal Com ¬ 
munications Commission (Case No. 12,716, decided February 9, 1956). 

The Commission relies primarily upon the following paragraph of its 

i 

Report and Order of November 10, 1955 (R. 1578, premier Joint Appendix 

125-6): | 

i 

6. Petitioners seek alleviation of a nationwide 
problem by action directed toward their individual, lo¬ 
cal communities. Whatever the merits of their conten¬ 
tions that local deintermixture would benefit the parti¬ 
cular UHF operators and their local communities, the 
Commission has serious doubts that the requested re¬ 
lief would be meaningful with respect to the general 
problem. It is noted that most of these petitions are 

j 

i 




t 


4 

directed toward those communities where both VHF chan¬ 
nels and UHF are now allocated but where no VHF sta¬ 
tions (or, in some instances not more than one) have 
commenced iperation, apparently on the theory that de- 
intermixture should be accomplished wherever VHF sta¬ 
tions have not'* yet become so established that, in the view 
of petitioners, deintermixture is no longer feasible. In 
our opinion, if deintermixture, even on a partial basis, 
should finally be determined to be a useful method of re¬ 
solving the overall problems, the particular communities 
for its application should not be selected merely because 
of the fortuitious circumstance of whether a VHF station 
has commenced operation in any particular community. 

Certainly there is nothing in the records before us which 
would lead us to conclude that the limited deintermixture 
here sought would provide any significant help in resolv- 
, ing the difficulties now confronting UHF broadcasters in 
other communities, or for that matter, whether the re- 
• ■lief that might result in the areas directly involved would 
materially strengthen UHF in general. There is little, 
if .any, reason to believe, for instance, that the reassign¬ 
ment of channels as requested in the instant petitions, 
and in the other pending petitions seeking similar relief, 
would significantly stimulate the conversion of VHF re¬ 
ceivers, the increased sale of combination UHF-VHF 
sets, the improvement of UHF transmitting and receiv- 
* ’» ing equipment or the elimination of UHF and VHF equip¬ 
ment cost differentials. Moreover, apart from the ques¬ 
tion of whether deintermixture would provide lasting 
benefit to the specific communities in question here, it 
is not possible to ascertain on the basis of the instant 
rule making proceedings whether deintermixture on the 
basis proposed by petitioners would be consistent with 
measures which the Commission must consider in a sep¬ 
arate rule making proceeding of much broader scope to 
cope with the nationwide problem. 

Even considered by itself, this paragraph makes clear that (1) the 
Commission did not pass upon effects of the relief sought on M the particu¬ 
lar UHF operators and their local communities” (ibid .), (2) the Commis- 
sion did not decide whether ’’deintermixture, even on a partial basis, 
should finally be determined to be a useful method of resolving the overall 



V 
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problems, " and (3) the Commission explicitly held that "it is not possible 
to ascertain on the basis of the instant rulemaking proceedings whether 
deintermixture on the basis proposed by petitioners would be consistent 

with measures which the Commission must consider ip a separate rule- 

! 

making proceeding of much broader scope to cope with the nationwide 
problems*’ (ibid, ; emphasis added). 

If this language had been intended to reflect a final decision by the 

! 

Commission not to order deintermixture of UHF and yHF in the Evans¬ 
ville, Indiana area (and the other presently UHF -only areas), it would have 

been extraordinarily inept language, and the decision would have been pa- 

; 

tently inadequate. Obviously such a decision could oiily have been based 
upon a city by city consideration of pertinent economic and geographical 
facts in each community, or on an over-all conclusion that deintermixture 
is an unacceptable remedy for the UHF problem in any city of the United 
States. The Commission made no pretense of considering the particular 
facts relating to each area, 1 and it expressly found itself unable to reach 

i 

over all conclusions on the limited records before it. | Significantly, Inter- 
venor Evansville Television, Inc., although it is purportedly adopting the 
entire brief for the Commission (Intervenor’s Brief (S), flatly disagrees with 
the Commission as to the definitiveness of the November 10, 1955 order. 
Intervenor quotes with approval appellants’ characterization of the order, 

i 

and adds (Intervenor T s Brief 10): 

The November 10 action is directly analogous to a sit¬ 
uation where the Commission determines that the rec¬ 
ord in a proceeding is not complete enough fbr final 
action by it and therefore orders the taking of addi¬ 
tional evidence. * * * The fact that in the instant 
case the Commission actually terminated thb proceed¬ 
ings in Docket 11, 334 [the area rulemaking proceeding 


1 Asa matter of fact in 30 of the cases, including the Coastal Bend case, the Commission held no hear¬ 
ing and took no evidence (Premier R. 81, Premier Joint Appendix 31). 








involving Evansville] does not make the instant situa¬ 
tion different in substance to that just described since 
the Commission clearly indicated that it was not finally 
disposing of the deintermixture proposals but would con ¬ 
sider any such proposals in Docket 11, 532 . [Emphasis 
added. ] 

* . 

The Commission and its individual members have repeatedly ex- 

* 

pressed the same view. It has repeatedly been recognized that the denials 
of November 10, 1955 were not denials on the merits. In light of the un¬ 
precedented disavowal of the Commissions position found in the Commis¬ 
sions brief, there are set forth below a number of the official expressions 
of the Commission, of individual members of the Commission, and of the 
Commission's Broadcast Bureau: 

4 

1. In the November 10, 1955 Report and Order upon which the Com¬ 
mission relies, the C&mmission made the following statement (Premier 

R. 1579, Premier Joint Appendix 127): 

4 

Only through such a general proceeding do we believe the 
Commission may thoroughly and effectively treat this mat¬ 
ter. Accordingly, the Commission believes that the pub¬ 
lic interest would be best served by denying the instant 
requests for deintermixture. Petitioners will have the 
opportunity of participating in the general rule making 
proceedings and our denial of their petitions is without 
prejudice t6 any action the Commission may take as a 
result of that proceeding. [Emphasis added. ] 

• 

2. In the same* proceeding the concurrence of Commissioner Web¬ 
ster (Premier R. 1585, Premier Joint Appendix 134) was based on: 

* * * the fact that the Commission's report and order 
as now written provides that its denial of the deintermix¬ 
ture petitions is without prejudice to any action the Com¬ 
mission may take as a result of the general rulemaking 
proceeding in which the petitioners in these deintermix¬ 
ture proceedings will be given the opportunity to partici¬ 
pate * * *. 


7 


Commissioner Hyde, dissenting, said (Premier R. 1583, Premier Joint 
Appendix 133): 

i 

i 

Without passing upon the contentions made by the vari¬ 
ous petitioners, and without evaluating the evidence that 
has been adduced upon the record, the Cominission may, 
in granting the VHF applications, effectively eliminate 
many UHF stations which are presently in operation and 
in many instances render the cases moot. 

i 

i 

Commissioner Bartley, dissenting, said (Premier R. 1584, Premier Joint 
Appendix 133): 

i 

I believe these petitions should be disposed of separately 
upon their individual merits, thereby serving as a pat¬ 
tern for the expeditious disposition of the remaining de- 
intermixture petitions. 

3. In the companion Memorandum Opinion and Order of November 
10, 1955, denying the rulemaking petition of Mid-America Broadcasting 
Company and similar petitions of 29 others, the Conlmission said (Pre¬ 
mier R. 84, Premier Joint Appendix 35): 

i 

Accordingly, the Commission does not believe that 
the institution of rule making proceedings in the above- 
mentioned petitions would be warranted at this time. The 
petitioners will, of course, have full opportunity to sub¬ 
mit their views with respect to the overall, j nationwide 
problem in the general rule making proceeding we are 
instituting today. When the Commission may have de¬ 
termined the broad basis of any desirable revisions to 
its present allocation scheme and related rules, it will 
be in a position to consider questions, such as those 
raised by the subject petitions, concerning Specific chan ¬ 
nel assignments in individual communities or limited 
areas . [Emphasis added. ] 

4. In the Notice of Proposed Rulemaking of the same date instituting 

i 

the new over-all allocation proceeding the Commission said (Appellee’s 
Brief, Appendix A, p. 63): 


Premature involvement with questions relating exclusive¬ 
ly to individual city assignments or to limited areas, with¬ 
out reference to a nationwide system, would unduly im¬ 
pede our progress in determining the basic course which 
■j . it would be desirable to follow in considering possible re¬ 
visions to the nationwide television allocation plan. At a 
later date, when the Commission has determined the gen¬ 
eral nature of any revisions to the present allocation 
$ scheme which it would be desirable to adopt, it will then 

be in a better position to consider comments relating to 
specific channel assignments proposed for individual com ¬ 
munities . [ Emphasis added. ] 

5. In its Memorandum Opinion and Order and Decision of December 
*9^ 1955 (Coastal Bend R. 253, Coastal Bend Joint Appendix 63-64), the 
Cbmmission said: 

* * * it is important to point out that in the Notice of 
Proposed Rule Making [i. e. Docket No. 11532] the Com¬ 
mission stated that "All interested parties, including 
those who have informally tendered proposals to the 
Commission, will have the opportunity of submitting 
their suggestions in this proceeding. " Thus, Coastal 
Bend Television Company may urge in that proceeding 
the merits of its proposal for change of the television 
channel assignments at Corpus Christi formerly set 
forth in said petition for Rule Making together with 
any other proposals or suggestions it may believe war¬ 
rant consideration . [Emphasis added. ] 

6. In reaching the above result, the Commission adopted the posi¬ 
tion of its own Broadcast Bureau filed in a formal pleading in the proceed¬ 
ing (Opposition to TT Supplement to Petition for Intervention and for Stay 

of Further Proceedings” filed by Coastal Bend Television Company (p. 3)): 
% 

It is clear from the Orders [of November 10, 1955] deny¬ 
ing the thirty petitions which had been pending, and the 
five petitions on which rulemaking proceedings had been 
instituted, that the Commission did not consider these 
• petitions on their merits , but declined at this time to 
consider such petitions which proposed limited solutions 
to the UHF-VHF problem in individual areas. [Emphasis 
added. ] 
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i 

j 

7. In the Memorandum Opinion and Order of December 27, 1955 
(Premier R. 1648, Premier Joint Appendix 147), the Commission recited 

i 

appellants’ contention that the Commission’s previous orders "did not pass 

i 

j 

upon the merits of the requests for deintermixture", j This contention was 
not rejected. On the contrary, it was tacitly accepted by the Commission’s 

j 

majority, which premised its denials of appellants’ requests for consolida¬ 
tion and other relief on the ground that (Premier R. 1649, Premier Joint 
Appendix 149): 

* * * The issuance of construction permits for operation 
of such facilities cannot operate to negate thk Commis¬ 
sion’s rule making power should it subsequently be deter¬ 
mined that it is in the public interest to order any stations 
constructed to operate on channels other than those now in¬ 
volved. * * * 

i 

8. If any doubt were left by the above quoted Commission’s opinions, 
such doubt would be resolved by the testimony of its Chairman before the 
Interstate and Foreign Commerce Committee of the United States Senate. 

On January 26, 1956 Chairman McConnaughey testified before the Commit- 

j 

tee as follows (Television inquiry, Sullivan Transcript p. 36): 

Mr. McConnaughey. Senator Pastore, one state¬ 
ment you made should be corrected from the standpoint 
of the seven members of this Commission. 

| 

I think that every member of this Commission is 
going into this rule-making sincerely, hoping and believ¬ 
ing that this matter can be solved in the next fifteen or 
twenty years. And if it involves deintermixing, making 
islands of UHF or whatever it involves, or putting the 
whole thing in UHF, I think that this Commission is going 
on honestly and face up to that fact. And nobody has any 
preconceived ideas as to the final result, speaking for 
the seven members of this Commission . [Emphasis 
added. ] 


! 

I 


j 


i 
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This testimony would not appear to be capable of misunderstanding. 1 

The Commission \s repudiation before this Court of what it has said 
so many times with such clarity and vigor is astonishing. Such repudia¬ 
tion should not be countenanced unless it is accompanied by a formal con¬ 
fession of error. 

m 

* 

It i3 thus clear that the Commission has in fact done what appellants 
have charged that it has done. It has made a VHF grant in Evansville pur¬ 
portedly in-the public interest while steadfastly declining to decide whether, 
in fact, it’would help or injure the public interest to alter the previously 
all-UHF character of the area. It is the legality of this course of action 
which must be decide^ in the cases at bar. 

s , Perhaps the most devastating criticism of this course of procedure 
has come from the Commission’s own ranks. See dissenting opinions of 
Commissioners Hyde and Bartley (Appellants’ Brief 27, 29-30). The re¬ 
fusal of the Commission to weigh basic public interest questions before 
making VHF grants and the fundamental unfairness of the Commission’s 
procedure in these cases cannot be successfully answered on the theory 
that the Commission has boundless discretion which is not judicially re- 
viewable. . For the reasons stated in the opening brief, appellants contend 
that the Commission did not have power to make a grant to intervenor 
while reserving determination of critical public interest questions which 
had been properly presented to the Commission by appellants. But even 

i * •* 

It is certainly not contradicted by the Chairman's formal statement which was submitted to the Com¬ 
mittee on the same day. On the contrary, the excerpt from that statement reproduced in the Commission's 
brief (Appendix B, p. 64)Treiterates "the fact that it cannot be determined at this time whether deinter¬ 
mixture will be adopted either on a broad or limited basis • • *." And the Chairman's testimony was 

» reaffirmed by him on February 20, 1956 in further testimony before the same Committee. See brief for 

Intervenor Winnebago in Case No. 13,038, p. 26. 

*' * 





11 


if there is an area of discretion in cases of this kind, it is abundantly 
clear that in the circumstances any such discretion was grossly abused. 

i 

It seems evident that if the Commission were to reach an informed 
judgment as to the public interest, it would be required to weigh the im¬ 
mediate desirability if any, of the proposed VHF service, against the 
possible injury to the public through the loss of existing UHF services 
which would occur while the Commission is deliberating. But the Com¬ 
mission failed to weigh facts on either side of this question. It failed to 
give any consideration to the impact of the proposed VHF operation on 
the ability of the existing stations to continue to exist and to serve the 
public. It failed to describe the nature of any benefit to the public which 
might flow from inauguration of a VHF service in this previously all-UHF 
area now served by two stations. Specifically, the Commission made no 

i 

i 

findings that there would be any distinct benefit to thd public from the pro- 

i 

posed VHF service. Instead, the Commission contented itself with deny¬ 
ing appellants’ requests on procedural grounds such as that their petitions 
for intervention were late. 1 

In marked contrast to its attitude in the present cases, the Com- 

i 

mission recently ordered oral argument on its own motion on a petition 
of a committee of citizens to reopen a record in an adjudicatory case in 
which (1) the record had long been closed, (2) an initial decision had been 

i 

rendered, and (3) the committee had at no time sought to intervene in the 
case . American Television Company, Inc . (Docket il, 385). In this oral 
argument, the Commission’s Chairman asked the following pertinent ques¬ 
tion with reference to the Commission’s duty to consider even matters 
brought to its attention belatedly (Docket 11, 385, Transcript of oral argu- 

i 

ment, p. 182): 

_;_ i 

1 For the reasons stated in appellants’ opening brief (pp. 22-24), timeliness of intervention was not ma¬ 
terial in these cases because of the pendency of timely rulemaking petitions,: because of the other remedies 
sought, and because the Commission ultimately held that the public interest factors raised by appellants 
were not appropriate to be considered in the adjudicatory proceedings in any I event. Moreover, an admin¬ 
istrative agency must consider facts affecting the public interest if such facts! are presented at any time while 
the agency has jurisdiction of the matter. Fleming v. Federal Communications Commission , 96 U. S. App. 
D.C. 223, 225 F. 2d 523; The Enterprise Company v. Federal Communications Commission (C.A. D. C. 

No. 12,577, decided December 29, 1955); Clarksburg Publishing Company v. Federal Communications 
Commission, 96 U. S. App. D.C. 211, 225 F. 2d 511; City of Pittsburgh v. Federa l Powe r C ommissi on 
(C.A.D.C. No. 12,895, decided March 8, 1956) Slip'Op. p. 15. 







The Chairman: Whether they are new or old facts, 
if they were old facts and would be brought to the Com¬ 
mission, even though they existed for several years, the 
Commission didn't know about it; do you think the Com- 
p mission would not have an obligation to decide whether 

the application would be in the public interest? 

In the present case, the Commission, in effect, has said to appel¬ 
lants: 

You are too late to intervene, so we will not consider 
whether the facts that you have asserted have an impor¬ 
tant bearing on the public interest. Your request for con¬ 
solidation must be denied because we do not want to mix 
up rulemaking and adjudicatory questions, even though 
those questions are logically and practically intertwined. 

Thus we cannot consider, in the adjudicatory proceeding, 
whether the public will be injured by the VHF grant. And 
we will deny the request for stay because that would just 
delay an additional service in the area. It is true that at 
this time we do not have enough facts to decide (even in 
a rulemaking proceeding) whether the additional service 
4 proposed is of a kind which would help or hurt the area, 

but that will be decided in a new overall-rulemaking pro¬ 
ceeding in which you may participate. If we find later, 
when we are ready to decide this question, that it was a 
b mistake to make the grant to intervenor, we can always 

institute proceedings to take the grant away! 1 

The Commission's reasoning is the ultimate in the irrational. Its action 
is wholly arbitrary and'capricious. 

v Th§ Commission has abdicated its statutory duty to make grants 
only where it can affirmatively find that the public interest, convenience 

9 

and necessity will be served thereby. This abdication cannot be sanctioned 
as an exercise of discretion. 


Appellee argues that a frequency may be withdrawn from a station by rulemaking procedures without 
a hearing at the expiration of a license or construction permit. But licenses run for three years, and once 
a station is properly built, a license to cover construction permit issues as a matter of course unless new 
facts have come to the attention of the Commission since the grant of construction permit. Communi¬ 
cations Act, Section 319, 47 U.S.C. 319. 
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i 

CONCLUSION 

l 

j 

For the foregoing reasons, and those urged in appellants' opening 
brief and in the briefs for appellants in the companion cases (Nos. 13,034, 
13,035, 13, 038, and 13, 039), the decisions and orders of the Federal 

I 

Communications Commission here under review should be reversed and 
the cases remanded for further proceedings in accordance with law. 

i 

Respectfully submitted, 

i 

i 

i 

Andrew G. fialey 
J. Roger Wollenberg 

i 

Attorneys for 

Petitioner s -Appellants 

| 

Of Counsel: 

i 

Haley, Doty & Wollenberg 
April 13, 1956 


i 

! 


I 

I 





